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EVIA & LEBA Compliance Advisory; Regulatory Activities & Initiatives Grid;  

Wednesday 11th January 2023 

Full Grid and Outlook Below  

1. Regulatory Barometer 
2. Monthly Conduct, Sanctions and MAR news 
3. ESMA Business Plans: 2023 and for Five Years Out 
4. Rulemaking Diary  
5. Highlights from the Regulatory Environment   
6. LiBOR Transition Update 
7. Energy Market Reg developments, ESG, Conduct, Fines & 

Enforcements 
8. Brexit; UK FSMB & FCA Empowerments & Regulations  
9. ESG & Disclosures 

 

Regulatory Barometer 

Incoming FCA chair warns on financial rules revamp Ashley Alder, chair designate of the UK Financial 
Conduct Authority, told members of Parliament on Wednesday that the UK should be careful not to stray 
too far from widely accepted norms in its revamp of financial regulations. Alder said any extreme 
divergence could hurt the UK's competitiveness in the eyes of global banks that seek to avoid fragmented 
regulatory environments. Reuters (14 Dec.), Financial Times  

Highlights of the FCA’s approach in 2022; The strategy focuses on 3 areas - reducing and preventing 
serious harm, setting and testing higher standards, and promoting competition and positive change. 

In response to its new strategy, the FCA has removed or amended over 8,000 potentially misleading adverts 
in 2022 – 14 times more than 2021. It has also cancelled the authorisation of 201 firms for failing to meet 
minimum standards. This action reflects the FCA’s increasingly data-led and assertive approach, which 
enables the regulator to find and deal with problem firms and misleading adverts swiftly. 

• Nikhil Rathi, Chief Executive of the FCA, said: 'This has been a difficult year for many people who 
have been struggling with the cost of living. So, it is all the more important that financial companies 
meet our standards and treat their customers fairly, particularly those who are facing financial 
difficulties. 

o 'As well as protecting consumers and supporting the vulnerable, we have been dealing 
with unprecedented market events and reviewing our rules to ensure our regulatory regime 
is fit for the future. We are working on reforms to the way companies are listed in the UK, 
which will support growth and competitiveness and continue to support innovative and 
fast-growing companies. 

https://wmbaleba-my.sharepoint.com/:b:/g/personal/amcdonald_evia_org_uk/EYtofaLKLBBDuOtXmydil54B0UrxGam7Zb-hLbqGrLD7lQ?e=Ya3Fpg
http://r.smartbrief.com/resp/pNzTBWmgBjDuwxmOCidWqYCicNcCfE?format=multipart
http://r.smartbrief.com/resp/pNzTBWmgBjDuwxmOCidWqYCicNcCfE?format=multipart
http://r.smartbrief.com/resp/pNzTBWmgBjDuwxmPCidWqYCicNiQlt?format=multipart
https://www.fca.org.uk/news/press-releases/highlights-fcas-approach-2022
https://www.fca.org.uk/our-strategy-2022-2025
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o 'We are pleased to have welcomed over 1,000 new colleagues to the FCA this year, and to 
have opened our new office in Leeds and accelerated our expansion in Edinburgh.' 

• Reducing and preventing serious harm; Action by the FCA has seen over £30m returned to people 
from businesses operating without authorisation. The FCA has issued over 1,800 warnings about 
potential scam firms so far in 2022, 400 more than the previous year, and the FCA’s consumer 
hub has prevented £7m being lost to fraudsters. 

• The FCA responded to cost-of-living pressures in line with its strategy to prevent serious harm. 
The FCA reminded 3,500 lenders of how they should be supporting borrowers in financial 
difficulty. The FCA also told 32 lenders to make changes to the way they treat customers, which 
led to 7 firms paying £12m in compensation to their customers. Insurers were also warned to 
ensure payouts remain fair as inflation bites. 

• Steelworkers who received unsuitable advice to transfer out of the British Steel Pension Scheme 
(BSPS) will receive redress of, on average, £45,000 as a result of the FCA’s scheme to get 
financial advisers to pay for unsuitable advice they gave. The FCA also fined Pembrokeshire 
Mortgage Centre £2.4m for serious failings in the way they advised BSPS members. 

• The FCA has also continued to oversee the orderly wind-down of LIBOR through use of its powers 
and collaboration with industry and regulators globally. It announced that the remaining GBP 
LIBOR settings would cease by end-March 2024 and proposed that the remaining USD LIBOR 
settings would cease at end-September 2024. This will see a contract value of more than 265 
trillion US dollars transition from LIBOR rates to alternative rates when the wind-down is 
completed. 

• Setting higher standards; In July, the FCA confirmed plans to bring in a new Consumer Duty 
which is leading to a fundamental shift in how firms serve their customers. The FCA welcomes 
the considerable progress and efforts made by a wide range of firms to meet the requirements 
of the Duty by July 2023 and confirms it will take a pragmatic approach to oversight of its 
implementation. The Duty will allow the FCA to take quicker action when it sees practices that 
do not deliver the right outcomes for consumers. 

• The FCA has also acted to help consumers who want to invest their money to do so with 
confidence, as part of its Consumer Investment Strategy. It has set out plans for simplified 
financial advice for those who want to invest in stocks and shares ISAs and introduced new rules 
to improve how high-risk products are marketed to potential investors. 

• The FCA has continued to increase scrutiny on firms seeking to offer services to UK customers. 
In 2021/22, 1 in 5 firms applying to operate here did not become authorised, up from 1 in 14 in 
2020/21. To support improvements in the authorisations process, the FCA has added 133 new 
colleagues to this area over the course of 2022. This has reduced the number of applications in 
the system by 50% since last December alongside increased scrutiny on applications and an 
expanding remit. 

• The FCA continues to be proactive where activities are outside its remit, including securing 
changes to unfair and unclear Buy Now Pay Later contracts. Ahead of taking over regulation of 
the sector, the FCA also worked with funeral plan providers, including those that did not get 
authorisation, to make sure consumers were protected. 

• The FCA acted quickly following Russia’s invasion of Ukraine. It introduced new, practical 
measures to allow asset managers to separate the problem assets from the rest of a fund. The 
FCA also supported UK government efforts on sanctions and acted swiftly to ensure financial 
firms were meeting their obligations, which included testing their sanctions controls and writing 
to over 10,000 firms. 

• Promoting competition and positive change; As part of its work to boost growth and 
competitiveness in the UK, the FCA plans to reform the way companies list in the UK, aiming to 
attract more high quality, growth companies and give investors greater opportunities. Separately, 
the FCA introduced rules to enhance transparency for investors on the diversity of boards and 
executive committees of listed companies. 

https://www.fca.org.uk/news/press-releases/fca-tells-lenders-support-consumers-struggling-cost-living
https://www.fca.org.uk/news/press-releases/fca-fines-pembrokeshire-mortgage-centre-ltd-serious-failings-relation-british-steel-pension
https://www.fca.org.uk/news/press-releases/fca-fines-pembrokeshire-mortgage-centre-ltd-serious-failings-relation-british-steel-pension
https://www.fca.org.uk/news/news-stories/further-consultation-announcements-wind-down-libor
https://www.fca.org.uk/news/press-releases/fca-consumer-duty-major-shift-financial-services
https://www.fca.org.uk/news/press-releases/fca-proposes-ways-make-financial-advice-more-accessible
https://www.fca.org.uk/news/press-releases/fca-proposes-ways-make-financial-advice-more-accessible
https://www.fca.org.uk/news/press-releases/fca-clamps-down-marketing-high-risk-investments-consumers
https://www.fca.org.uk/news/press-releases/fca-clamps-down-marketing-high-risk-investments-consumers
https://www.fca.org.uk/news/press-releases/fca-secures-contract-changes-buy-now-pay-later-customers
https://www.fca.org.uk/news/press-releases/fca-regulation-boosts-consumer-protection-funeral-plans-market
https://www.fca.org.uk/news/statements/fca-consult-use-side-pockets-retail-funds-exposure-sanctioned-and-suspended-russian-assets
https://www.fca.org.uk/news/statements/fca-consult-use-side-pockets-retail-funds-exposure-sanctioned-and-suspended-russian-assets
https://www.fca.org.uk/news/press-releases/fca-finalises-proposals-boost-disclosure-diversity-listed-company-boards-executive-committees
https://www.fca.org.uk/news/press-releases/fca-finalises-proposals-boost-disclosure-diversity-listed-company-boards-executive-committees
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• The FCA has set out its ideas for reforming Listing Rules that have not been changed since the 
1980s. This includes removing complexity, expanding access to the market and empowering 
investors to make better decisions about the companies they invest in. Alongside this, the FCA 
has proposed ways to clamp down on greenwashing and build trust in ESG products. 

• The FCA is also working on the Wholesale Markets Review, which will improve the 
competitiveness of the UK’s wholesale markets and maintain its high regulatory standards. 

• The FCA continues to be a world leader in innovation, with 56 firms being supported through its 
innovation services, such as the Sandbox, in 2022. It is providing up to 300 newly authorised or 
high growth firms with greater oversight and support, helping to raise standards and promote 
competition. 

• This year, the FCA ran its first every policy sprint, bringing 184 participants from across the 
industry together to explore what cryptoasset regulation could look like in the future. So far, 39 
cryptoasset firms have received registration under anti-money laundering rules.  

 

Focus on ESG and Sustainable Finance over the turn of the year… 

ESG data and ratings: the FCA has announced the formation of a group to develop a voluntary Code of 
Conduct for ESG data and ratings providers. The FCA has previously expressed its support for regulatory 
oversight of these firms.  

Diversity and inclusion (D&I): the FCA will shortly publish a paper entitled `Understanding approaches to 
D&I in the FS industry'. In a recent speech, FCA Executive Director for Consumers and Competition 
Sheldon Mills stressed the importance of promoting D&I within financial services firms to achieve the 
FCA's statutory objectives of protecting customers, making markets work well and ensuring effective 
competition in consumers' interests. He highlighted the importance of continuing to collect data: while 
many firms focus on gender and ethnicity as the most visible diversity characteristics, firms should not 
forget the importance of also collecting socio-economic data and engaging employees with the data 
collection process (e.g. by explaining how the data is used and what insights can be gleaned from it).  

Reporting and disclosure requirements continue to expand. The Corporate Sustainability Reporting 
Directive (CSRD) has cleared the final legislative hurdles and will enter into force in the next few weeks 
with implementation by Member States 18 months later. The European Sustainability Reporting Standards 
(ESRS) supporting the CSRD have been finalised and submitted to the European Commission. In the UK, 
the Transition Plan Taskforce (TPT) has published its consultation on a framework for firms to disclose 
their net-zero transition plans.  

• Once finalised, this will inform the Financial Conduct Authority’s (FCA’s) approach to setting 
formal rules. In the meantime, the FCA has launched its long-awaited consultation on 
Sustainability Disclosure Requirements (SDR). Whilst the majority of the initial SDR proposals will 
affect asset managers, all FCA-regulated firms will be in scope of a new anti-greenwashing rule. 

• Concerns around greenwashing are escalating rapidly. In response, the European Supervisory 
Authorities (ESAs) — the EBA, EIOPA and ESMA — have launched a call for evidence on the main 
risks and drivers of greenwashing. As well as consulting on the SDR, the FCA is convening a 
working group to develop a voluntary Code of Conduct for ESG data and ratings providers. And 
ESMA is consulting on the use of ESG or sustainability terms in fund names. 

• The TCFD’s 2022 status report, which reviewed the disclosures of 1,400 large companies across 
the globe, found encouraging signs of progress. However, in future, financial disclosures will go 
beyond climate, and November saw the publication of the TNFD’s third iteration of the framework 

https://www.fca.org.uk/news/press-releases/fca-proposes-new-rules-tackle-greenwashing
https://www.fca.org.uk/news/news-stories/code-conduct-esg-data-and-ratings-providers
https://www.fca.org.uk/news/speeches/diversity-and-inclusion-driving-change-our-industry
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for nature-related disclosures. Further regulatory developments on nature and biodiversity may 
follow the UN's COP15 Biodiversity Conference in Montreal. 

• Taxonomies remain in focus. As we approach the end of 2022, it is clear that the UK 
government’s initial timeline for developing a Green Taxonomy, set out in October 2021’s 
Greening Finance Roadmap, is no longer feasible. The Green Technical Advisory Group (GTAG) 
released a report advising the UK government on the development of the UK Taxonomy, and we 
await confirmation of revised timings. Looking to the EU Taxonomy, the Platform on Sustainable 
Finance (PSF) has released its recommendations on how to achieve compliance with the 
‘minimum safeguards’ criteria, crucially noting that compliance with certain S-related criteria can 
be achieved through existing regulations without the need for a Social Taxonomy. 

• Climate-related financial risk also dominates the regulatory landscape. The ECB’s 2022 thematic 
review of climate-related and environmental (C&E) risks found that, although most banks now 
have in place basic practices to manage C&E risks, they lack sophisticated methodologies and 
granular data. To accelerate progress, the ECB has set out clear deadlines for alignment with 
supervisory expectations. The Bank of England (BoE) hosted a Climate and Capital Conference 
to gather views on whether and how climate-related risk should be reflected in prudential 
frameworks, and the Prudential Regulation Authority (PRA) issued a Dear CEO letter providing 
thematic feedback on how banks and insurers are delivering against the expectations of 
Supervisory Statement 3/19. At a global level, the International Sustainability Standards Board 
(ISSB) has mandated the use of climate scenario analysis in resilience assessments, and the 
Financial Stability Board (FSB) has asked regulators to enhance their scenario analysis toolkit. 

• On broader sustainability matters, the EU Parliament has put forward amendments to the 
proposed Corporate Sustainability Due Diligence Directive (CSDDD), widening the scope of firms 
captured under the directive. The European Council, on the other hand, has proposed a phase-in 
approach and included only very large companies in its scope.  

• The EU Parliament has also adopted new legislation on gender balance on corporate boards to 
take effect from 2026. In the UK, we await the publication of the FCA, BoE and PRA joint 
consultation on diversity and inclusion in financial services firms. 

Prudential 

O-SII buffer rates : the PRA has confirmed that it will maintain firms' Other Systemically Important 
Institutions (O-SII) buffer rates for 2022. The PRA will reassess O-SII buffer rates in 2023 based on the 
Financial Policy Committee's updated framework. The decision on O-SII buffer rates taken in December 
2023 will be based on end-2022 financial results and will take effect from January 2025. 

Identifying O-SIIs : the PRA has updated its policy on its approach to identifying other systemically 
important institutions (O-SIIs) following consultation earlier in the year.  

Solvency II — streamlining reporting and disclosure requirements: the PRA is consulting on proposals to 
streamline a number of current Solvency II reporting and disclosure requirements for insurers, and to 
improve data collection of data where reporting is currently not tailored appropriately to the features of 
the UK insurance sector or to the PRA's supervisory needs.  

• The proposals involve revoking retained EU Technical Standards for firms' supervisory reporting 
and public disclosure under Solvency II and making new rules to amend and them.  

• Solvency II — feedback on Risk Margin and Matching Adjustment: the PRA has 
published a Feedback Statement providing a summary of the responses received to its 
Discussion Paper on `Potential Reforms to Risk Margin and Matching Adjustment within 
Solvency II'. 

https://www.bankofengland.co.uk/prudential-regulation/publication/2022/november/statement-freezing-buffer-rates
https://www.bankofengland.co.uk/prudential-regulation/publication/2022/november/pra-approach-to-identifying-other-systemically-important-institutions
https://www.bankofengland.co.uk/prudential-regulation/publication/2022/november/review-solvency-ii-reporting-phase-2
https://www.bankofengland.co.uk/prudential-regulation/publication/2022/november/fs1-22-potential-reforms-to-risk-margin-and-matching-adjustment-within-solvency-ii
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Asset finance  — credit risk management: the PRA has written to Chief Risk Officers (CROs) of PRA-
regulated firms in the asset finance sector, summarising key themes and control weaknesses identified 
post-administration in relation to the Arena Holdings Group of companies — PRA-regulated firms are 
expected to consider these in order to strengthen their credit risk management frameworks. 

Depositor Protection : the PRA published final rules on minor tweaks to depositor protection. The PRA 
had identified a number of areas where rules are no longer achieving the expected benefits and so need 
to be revoked, are redundant so need to be deleted, or require amendment to ensure they reflect the 
original policy intent of an effective compensation scheme for deposits which minimises the adverse 
effect that the failure of an FSCS member could have. 

Capital Markets and Asset Management 

LIBOR wind-down: the FCA is consulting on requiring LIBOR's administrator, IBA, to continue to publish 
the 1-, 3- and 6-month US dollar LIBOR settings under an unrepresentative `synthetic' methodology 
between 1 July 2023 until end-September 2024. After this, publication would cease permanently. The 
FCA also announced that it will require IBA to publish the 3-month synthetic sterling LIBOR setting until 
end-March 2024. 

Liability Driven Investment (LDI): following volatility in the gilt market in the Autumn, the UK authorities 
and EU regulators have reiterated their expectations for market participants. In a speech, the Bank of 
England (BoE) articulated its view that the root cause of the recent LDI event was poorly managed 
leverage. The BoE indicated it will work with other international regulators to improve banks' and non-
banks' stress testing, supervise to limit risks from leverage, and build greater transparency around 
leverage by regulatory disclosures from non-banks and supervisory monitoring. In December’s Financial 
Stability Report, the Financial Policy Committee went further, stating that regulators should set out 
“appropriate steady-state minimum levels of resilience for LDI funds.” More broadly, the FPC remains 
concerned about risks arising from the non-bank sector and reiterated strong support for urgent 
international and domestic policy responses. In 2023, the Bank will run an exploratory scenario exercise 
focused on risks in the non-bank sector for the first time. 

The FCA also published a statement welcoming publications by The Pensions Regulator, the Central 
Bank of Ireland, and the Commission de Surveillance du Secteur Financier (Luxembourg) regarding the 
resilience of LDI portfolios and the governance of pension schemes using LDI strategies. The FCA 
expects asset managers to take appropriate action to "learn lessons" from recent events and stated all 
market participants should factor recent market conditions into their risk management practices. The 
FCA will "maintain a supervisory focus" to ensure vulnerabilities are addressed and will publish a 
statement on good practice towards the end of Q1 2023. 

Productive Finance: following the conclusion of its recent consultation paper regarding broadening the 
distribution of the Long-Term Asset Fund (LTAF) to retail investors, the FCA published a webpage to help 
investors and potential investors understand how their units in an LTAF are priced. Although the webpage 
does not set out any new regulatory requirements for LTAFs, fund managers that plan to establish an 
LTAF may find it a useful recap of the existing requirements. More broadly, the UK Productive Finance 
Working Group (an industry-led group convened by the UK authorities) published a series of guides with 
key considerations for investing in less liquid assets. The guides covered various topics including value 
for money, performance fees, liquidity management, and fund structures for investing in less liquid 
assets.  

Contract for Difference (CFD): the FCA has written to firms offering contacts for difference (CFDs) setting 
out the standards it expects CFD firms to demonstrate in order to protect consumers and ensure market 

https://www.bankofengland.co.uk/prudential-regulation/letter/2022/november/asset-finance-sector-key-themes-and-control-weaknesses
https://www.bankofengland.co.uk/prudential-regulation/publication/2022/november/ps10-depositor-protection
https://www.fca.org.uk/news/news-stories/further-consultation-announcements-wind-down-libor
http://www.bankofengland.co.uk/speech/2022/november/sarah-breeden-speech-at-isda-aimi-boe-on-nbfi-and-leverage
https://www.bankofengland.co.uk/financial-policy-summary-and-record/2022/december-2022
https://www.bankofengland.co.uk/financial-policy-summary-and-record/2022/december-2022
https://www.fca.org.uk/news/statements/statement-liability-driven-investment-ldi
https://www.fca.org.uk/firms/ltaf-valuation-pricing-requirements
https://www.bankofengland.co.uk/-/media/boe/files/financial-stability/working-group-to-facilitate-investment-in-productive-finance/pfwg-guides-investing-in-less-liquid-assets.pdf?la=en&hash=CE2A69C37CCAC54FFDC671951C9A2A2F0DD08966
https://www.fca.org.uk/publication/correspondence/cfd-portfolio-letter-2022.pdf
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integrity. The FCA is concerned as CFDs are highly leveraged derivatives and adverse price movements 
in relevant markets can lead to substantial losses for consumers. The FCA wants firms to ensure their 
investors have all information necessary to properly assess the regulatory coverage attached to their 
products. 

Transforming data collection: the BoE and FCA provided their latest update on their joint transformation 
programme and progress to transform data collection from the UK financial sector. As part of phase two, 
“discovery work” is underway on commercial real estate data, and on the FCA's strategic review of 
prudential data collection from solo-regulated firms. The discovery stage for the “retail banking business 
model” and the “incident, outsourcing and third-party reporting” use cases will begin in Q1 2023. In early 
2023, a report will be published that looks at key questions around the development and adoption of data 
standards in the financial sector. The PRA is also expected to launch its “Banking Data Review” early in 
the new year. 

 

 

Conduct & Reporting 

The UK Money Markets Code Sub-Committee meets regularly to review and update the UK Money Markets 
Code. 

• Minutes 

• Item 1 – Presentation on the ELAC Online Portal 

• Item 2. Introduction 

• Item 3. Minutes of last meeting 

• Item 4. Failed Trades 

• Item 5: Diversity and Inclusion (D&I). 

• Item 6. Agreeing the text of the Statement of Commitment Letter 

• Item 7. AOB 

• Committee attendees 

• Bank of England 

• Date: 12 October 2022 / Time: 3pm – 4.15pm | Location: Virtual 

• Minutes 

• Item 1 – Presentation on the ELAC Online Portal 

• The ACI Financial Market Association gave a presentation to the Committee on their ELAC online 
portal. The ELAC online portal is seven years old and has assess to three codes: the FX Global 
Code, Global Precious Market Code and the UK Money Market Code. The presentation focused 
on how the ELAC Portal gives market participants the framework to demonstrate and 
communicate that all staff are up-to-date with the latest codes, global standards and best 
practice guidelines applicable to their industry and role. 

• Item 2. Introduction 

• The Co-Chairs welcomed everyone to the virtual meeting of the UK Money Market Code sub-
Committee. 

• Item 3. Minutes of last meeting 

• The Co-Chairs noted that the minutes of the last meeting had been published on the Bank’s 
website. 

• Item 4. Failed Trades 

• Repo Fails 

https://www.bankofengland.co.uk/news/2022/november/transforming-data-collection-communication-to-firms-28-november
https://www.bankofengland.co.uk/minutes/2022/october/money-markets-committee-minutes-october-2022#chapter-0
https://www.bankofengland.co.uk/minutes/2022/october/money-markets-committee-minutes-october-2022#chapter-0-0
https://www.bankofengland.co.uk/minutes/2022/october/money-markets-committee-minutes-october-2022#chapter-0-1
https://www.bankofengland.co.uk/minutes/2022/october/money-markets-committee-minutes-october-2022#chapter-0-2
https://www.bankofengland.co.uk/minutes/2022/october/money-markets-committee-minutes-october-2022#chapter-0-3
https://www.bankofengland.co.uk/minutes/2022/october/money-markets-committee-minutes-october-2022#chapter-0-4
https://www.bankofengland.co.uk/minutes/2022/october/money-markets-committee-minutes-october-2022#chapter-0-5
https://www.bankofengland.co.uk/minutes/2022/october/money-markets-committee-minutes-october-2022#chapter-0-6
https://www.bankofengland.co.uk/minutes/2022/october/money-markets-committee-minutes-october-2022#chapter-1
https://www.bankofengland.co.uk/minutes/2022/october/money-markets-committee-minutes-october-2022#chapter-1-0
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• It was noted that there had been an increase in settlement efficiencies (97%) in the period 
between May and early September. Over the last two weeks of September and early October, 
there had been a significant increase in gilt repo volumes and the increase in the level of fails 
was commensurate with the increased volumes. Since the date of the last meeting Euroclear 
have made some changes to support the market and these include a permanent extension to 
the CREST diary, extending the DVP settlement window. Furthermore, auto splitting is to go live 
on 21 November 2022. There have been no further issues with the CREST system. 

• Securities lending fails 

• Results from an informal monthly survey (covering the period 2019 to the present) of some of 
the big institutions with regards to ‘fails’ for securities lending transactions were highlighted. This 
indicated a high level of settlement rates for open leg trades, settlement rates of between 95% 
and 97%. On the other hand, the settlement rates for closing leg trades are quite poor, generally 
in the 85% range for both equities and fixed income.  

• The introduction of the Central Securities Depositories Regulation (CSDR) has led to an 
improvement, to 90%, in settlement rates for return leg trades in equities. Settlement rates for 
fixed income, on the other hand, have been falling steadily this year and are currently at 79% 
(based on aggregated figures for government and corporate bonds).  

• The biggest reason for return leg fails is due to brokers not having the stock available to return 
(in equities space) and in fixed income due to illiquidity in the corporate bonds market. Data 
obtained from the ECB website showed settlement rates for TARGET2- Securities (T2S) over the 
period January to June 2022, both in value and volume, of around 93%-95%.  

• The Committee agreed to monitor settlement rates and also noted that it is open to setting up a 
small working group to investigate the issue further. It was generally agreed that such poor 
settlement discipline was not acceptable. 

• Item 5: Diversity and Inclusion (D&I). 

• D&I at ISLA 

• The Committee was given an overview of the work that ISLA is doing in the area of diversity and 
inclusion, noting that at the moment the Association’s D&I activities have focused on  working 
with partnership associations, such as the work being done with Women in Finance Group. ISLA 
is looking to step up its activities in the area of diversity and inclusion and is thus looking into 
broadening its approach to D&I and evaluating engagement with relevant groups. It was also 
noted that ISLA is at the early stage of this broader D&I strategy which will be driven by the Board 
and by members and so there will be more to report back at a future meeting. 

• Impact of the return to office 

• It was suggested that it was very early, given that various working from home models are in flux 
and also due to lack of data, to assess the impact of working from home on D&I. Data on gender 
metrics over a 5 year period showed slower than expected change in D&I which could be due to 
the pandemic. Perhaps a more intentional approach which provides support, sponsorship and 
advocates for more diverse candidates to move through the pipeline into middle and senior 
levels, where numbers are significantly dropping off, is required. There will be further work by 
external bodies to develop data to unearth some of the issues in this area. It was noted that it 
will be difficult to achieve change without data and targets. 

• It was suggested that perhaps the Committee should commission a working group to examine 
D&I in Money Markets and come up with recommendations to help drive change in Money 
Markets and to ensure momentum was maintained. It was also noted that the 2022 Mckinsey 
report on ‘Women in the workplace’ highlights the recent increase in attrition rate for women in 
middle and senior levels. 

• Item 6. Agreeing the text of the Statement of Commitment Letter 

• In light of a recent breach of the Money Market Code, continuing fails in the money market, and 
the need to maintain momentum on Diversity & Inclusion amongst market participants’ trading 
teams, the Committee agreed at the meeting in May 2022 to send a letter to all signatories of the 
Code to remind them of their obligations. The Co-Chairs and the Bank now wished to ensure that 
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there was full agreement to the suggested text of the letter. One Committee member suggested 
splitting paragraph 3 (which covers diversity and inclusion and working from home), into two 
distinct paragraphs. Another Committee member suggested further drafting changes which 
would be shared with the Secretariat of the Committee. When the letter is finalised it would be 
sent out to signatories of the Money Market Code. 

Nathalie Aufauvre has been appointed Secretary General of the Autorité de contrôle prudentiel et de 
résolution; Upon the proposal of the Governor of the Banque de France, Chairman of the ACPR, Bruno Le 
Maire, Minister of the Economy, Finance and Industrial and Digital Sovereignty, has appointed Nathalie 
Aufauvre as Secretary General of the Autorité de contrôle prudentiel et de résolution (ACPR). As of 
Monday 9 January 2023, she will take over from Dominique Laboureix, who has been appointed President 
of the Single Resolution Board in Brussels 

 

CFTC swaps reporting updated smoothly but faces issues Market participants say it will take three to six 
months to determine whether the CFTC's recently implemented swaps data reporting and record-keeping 
rule updates result in any problems. The collateral reporting requirement, the seven-day window for firms 
to correct reporting errors and questions about which reporting fields are optional have been cited as 
potential problems.: Risk  

 

MAS consults on proposed revisions to guidelines on fair dealing; The Monetary Authority of Singapore 
(MAS) has launched a consultation on its proposed amendments to the Guidelines on Fair Dealing – Board 
and Senior Management Responsibilities for Delivering Fair Dealing Outcomes to Customers. 

• Amongst other things, the MAS is proposing to widen the scope of the guidelines to apply to all 
financial institutions (FIs), all financial products and services offered by them, and all their 
customers. The MAS is also proposing to incorporate key principles and guidance on the fair 
treatment of customers at various stages of the customer journey. Some of the principles 
include: 

o putting in place sound and objective processes to assess applications received for 
financial products and services 

o ; designing and manufacturing products and services that are suitable for target 
customer segments; and 

o delivering products and services to customers as they have been led to expect and 
exercising right-of-review clauses judiciously. 

• In particular, the MAS is seeking comments on proposals to: 
o expand the application of the guidelines to all FIs, and all financial products and services 

offered by them to all their customers, on a proportionate basis relevant to the nature of 
these products and services. 

o include expectations on sound and objective process to assess applications for financial 
products and services under Outcome 1. 

o apply the guidelines to product manufacturers, and not just distributors, and include 
expectations on the design and manufacturing of products and services within Outcome 
2 of the guidelines. 

o incorporate the principles of transparency, consideration of customer's interests, and 
accountability and product governance, and include expectations to provide customers 
with information that accurately represents the products and services offered and 
delivered to them, within Outcome 4 of the guidelines; and 

http://r.smartbrief.com/resp/pOwTBWmgBjDuxPqcCidWqYCicNjeLo?format=multipart
http://r.smartbrief.com/resp/pOwTBWmgBjDuxPqcCidWqYCicNjeLo?format=multipart
https://sites-cliffordchance.vuturevx.com/e/7a0gneim8t7zoug/5ae7e180-ff13-4b4a-a1c1-3a5d05a2113a
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o include expectations of disclosing the right of review (RoR) clauses and exercising them 
judiciously, within Outcome 4 of the guidelines. 

• Comments on the consultation are due by 8 February 2023. 

An investigation, conducted by the SFC, on Asia Research & Capital Management Limited resulted in 
disciplinary action and the banning of its Manager-in-Charge for Compliance due to an overseas 
regulatory breach. The move sets a clear standard for senior management around reporting obligations, 
with the SFC keeping a close eye on foreign regulatory breaches. 

• The SFC reprimanded and fined Asia Research & Capital Management Limited (ARMCL) HK$1.75 
million for failures relating to its non-compliance with the European Union’s short selling 
reporting requirements (EU Regulations) and failing to promptly notify the SFC of its material 
regulatory breaches. 

• ARCML is licensed for Type 9 (asset management) regulated activities. It was fined by the FCA 
(FCA) GBP873,118 for its failures to disclose its net short position in a London Stock Exchange-
listed stock to the FCA and the public between 22 February 2017 to 3 December 2019. Although 
ARCML knew about this material breach in early November 2019, it only notified the SFC of the 
breach about two months later in January 2020. 

• As a result of the FCA’s enforcement action, the SFC undertook its own investigation into ARCML 
and found that it failed to: 

o Implement adequate measures to ensure compliance with the EU Regulations. 
o Seek legal advice on its reporting obligations under EU regulations before entering swap 

transactions and establishing a short position of the relevant stock, even though it was 
unfamiliar with the EU market. 

• Promptly notify the SFC of upon the occurrence of its material breach of the EU Regulations. 

• This sets a clear precedent that the SFC will initiate an investigation based on foreign regulatory 
breaches. Seeking legal or regulatory advice is therefore essential for LCs venturing into a new 
product or jurisdiction, particularly if they aren’t familiar with the new regulatory environment. 

• LCs have a duty to report misconduct and suspected misconduct to the SFC, including any 
related to overseas regulatory regimes, immediately upon discovery. This should be done 
regardless of whether or not any internal investigations into the matter have been completed. 
The SFC clearly believes that delay in reporting may help the wrongdoer(s) perpetuate their 
misconduct and can jeopardise the investigations of law enforcement agencies. 

• The SFC also found that Mr. Billy Wong, ARCML’s former Head of Compliance and Operations 
and MIC for Compliance, should have been responsible for implementing and maintaining a 
robust risk management framework to ensure the LC complies with applicable laws and 
regulations. According to the investigation, he failed to handle regulatory filings in relation to 
ARCML’s portfolio positions and consult external legal advisor when required. His conduct was 
seen to have fallen short of the standard required by the regulator as an MIC and member of 
ARCML’s senior management, resulting in a ban from the industry for two months. 

• This is the first time the SFC has taken disciplinary action against an MIC who was not a 
Responsible Officer (RO); a licensed representative in this case. The regulator has shown that it 
won’t hesitate to sanction both the LC and licensed person where misconduct is discovered, 
regionally as well as internationally. This further emphasises the need for regulated persons, 
such as licensed persons and persons involved in the management of a business, to be aware 
of their responsibilities and the expected regulatory standards of conduct. 

 

https://apps.sfc.hk/edistributionWeb/gateway/EN/news-and-announcements/news/doc?refNo=22PR79
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Transaction Reporting Best Practice Guidelines for firms executing orders on RMs across the UK/EU 
perimeter; Noting recent developments in respect of: 

1. ESMA Guidance on Brexit related order handling 
2. ESMA and FCA heightened focus on reporting data quality 
3. ESMA and FCA evolving discussions on the Trading Venue perimeter, pre-negotiation facilities and 

the definition of a multilateral system 

• Several queries have arisen concerning the reporting protocols for the internal transmission of 
interests and orders between group affiliates in order to submit orders onto a trading venue, 
especially where that TV is not an internal MTF/OTF, but rather an RM/exchange.  

• Member firms may now frequently have a chain of entities between the desk which talks to an 
international client, and other desks/facilities/branches/subsidiaries which arrange and execute 
the trade legs within the transaction or package. 

• Noting that the submission of a matched interest onto a TV is not order transmission, topics 
include: 

1. Who reports 
2. In what capacity 
3. Duplication of reports  
4. Reporting on behalf of non-IF/NFC market participants 
5. Protocols for specific reporting fields [to FCA, to ESMA] 

• Question to firms: Are there use cases or protocols where any industry practice guideline (or 
perhaps a draft ESMA FAQ) that provided a basis of commonality for a member firm’s internal 
policies [duly annually reviewed and available to board & supervisors etc] could be helpful for the 
second and third lines of compliance>? 

• The FCA have specifically advised us:  

a) on block trades the arranger here is executing and needs to transaction report unless they 
comply with the conditions for transmission in RTS 22 Article 4, in which case the receiving firm 
(the UK situated executing broker) will report the clients of the arranger as buyer/seller.  

b) In the absence of transmission meeting the conditions of Article 4, both the arranging firm and 
the UK situated executing broker will need to transaction report.  

c) There is no difference as regards transaction reporting for an arranger or a firm acting in agency 
capacity.  

d) For transaction reporting purposes we would not regard the arranging broker as acting as an 
OTF here. 

• One aspect raised by member also concerns the “Execution Decision-maker” fields: 

• Excluding Matched Principal Trades, for which we have an established reporting guidance under 
MiFID2, can we assert that an arranging firm, its block submitting affiliates and its trading venue 
activities may all and each can submit NORE into the relevant decision maker fields?  

• Could member firms generally assert that it considers no part of the internal or inter-affiliate 
transaction chain is the “Decision Maker” in the meaning of MiFID2, by dint of holding no formal 
discretionary mandate on the investment and by dint of the Limited Licence held and Terms of 
Business with clients…  

• Context and resources details: 

• Noting for UK - MW62 

• Buyer and seller decision makers 

https://www.fca.org.uk/publication/newsletters/market-watch-62.pdf


 

 

 

 

11 

 

o Field 12 (buyer decision maker) and Field 21 (seller decision maker) only apply where:  
▪ the client is the buyer or seller, and the investment decision is made under a 

discretionary mandate, or  
▪ the buyer or seller has granted a power of representation  

o We have identified firms misreporting these fields by mirroring the contents of the buyer 
and seller fields.  

o Other firms fail to populate the decision maker fields where it would generally be 
expected; for example, where an asset management firm is acting under a discretionary 
mandate on behalf of a fund and identifies the fund as the buyer or seller. We have also 
noted investment firms identifying a fund as the buyer or seller where transmission is 
not taking place (within the definition of RTS 22 Article 4) and we would instead expect 
to see the fund management firm identified. 

• Noting for EU (and UK by extension) ESMA’s Transaction Reporting Guidelines  

• a ‘Decision Maker’ is any third party authorized to transact for a client. 

• “Internal Broker” – an investment firm can also be a decision maker. This occurs under a 
discretionary account where a client allows their broker to trade on their behalf. 

• “If the field is filled with a code other than ‘NORE’, the code is - as set out in the Article 9 of the 
Commission Delegated Regulation (EU) 2017/590 - either the identifier of a person within the 
Investment Firm or the identifier of an algorithm within the Investment Firm, depending on which 
is primarily responsible for the execution. This is the responsibility of the Investment Firm to 
determine in accordance with its governance model” 

• 5.12 Block 5: Execution within the firm field  
o Field 59 should be populated in every transaction report.  
o In cases where the decision about the execution was made by a client (e.g., the client 

instructs the details of the trade including the venue of execution) or by another person 
from outside the Investment Firm (e.g., an employee of a company within the same group), 
Investment Firms should use the default value ‘NORE’ in this field.  

o Example 28 Investment Firm X buys a financial instrument on behalf of a client, where the 
details of the trade were specifically instructed by that client. 

• 5.28 Direct Electronic Access (DEA)  
o Both the DEA provider and the DEA client, if it is an Investment Firm, should submit a 

transaction report (subject to the exception mentioned in variant B).  
o When transaction reporting, the DEA provider should ensure to identify itself as the 

executing entity (Field 4 Executing entity identification code).  
o Since the DEA user (the client) is making the decision on how to execute the DEA provider 

should populate the execution within the firm field with ‘NORE’ as set out in 5.12.  
▪ note that if the client made the decision, it would be populated with ‘NORE’ (see 

section 5.12). 
o The DEA provider should never fill in Field 57 (Investment decision within firm) as it is 

never involved in the investment decision which is the DEA client’s responsibility.  
o Moreover, the DEA provider should report as acting in AOTC or MTCH capacity (Field 29).  
o In its transaction report, the DEA client should identify the DEA provider rather than the 

market as either the buyer (Field 7 - Buyer identification code) or the seller (Field 16 - Seller 
identification code) as applicable. Moreover, it should always populate Field 36 (Venue) as 
‘XOFF’ as it is not the entity facing the market. However, it is highlighted that where the 
DEA client is acting on behalf of a client and where it has transmitted the details of that 
client pursuant to the conditions provided under Article 4 of Commission Delegated 
Regulation (EU) 2017/590, the DEA client should not transaction report as all the relevant 
transaction information will be provided to the competent authority by means of the DEA 
provider’s transaction report 

• Article 9 Identification of person or computer algorithm responsible for execution of a 
transaction  

https://www.esma.europa.eu/sites/default/files/library/2016-1452_guidelines_mifid_ii_transaction_reporting.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32017R0590
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32017R0590
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o 1. Where a person or computer algorithm within the investment firm which executes a 
transaction determines which trading venue, systematic internaliser or organised trading 
platform located outside the Union to access, which firms to transmit orders to or any 
conditions related to the execution of an order, that person or computer algorithm shall 
be identified in field 59 of Table 2 of Annex I.  

o 2. Where a person within the investment firm is responsible for the execution of the 
transaction, the investment firm shall assign a designation for identifying that person in a 
transaction report in accordance with Article 6.  

o 3. Where a computer algorithm within the investment firm is responsible for the execution 
of the transaction, the investment firm shall assign a designation for identifying the 
computer algorithm in accordance with Article 8(3).  

o 4. Where a person and computer algorithm are both involved in execution of the 
transaction, or more than one person or algorithm are involved, the investment firm shall 
determine which person or computer algorithm is primarily responsible for the execution 
of the transaction. The person or computer algorithm taking primary responsibility for the 
execution shall be determined in accordance with pre-determined criteria established by 
the investment firm. 
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o FAQ 13 could also be useful in leg c … 
o Question 13 [Last update: 28/09/2020] Consider a scenario where an Investment Firm A 

executes a reportable transaction through an execution algorithm provided by another 
Investment Firm B59. a) How should field 59 (Execution within firm) of RTS 22 be reported when 
Investment Firm A uses the execution algorithm provided by Investment Firm B?  

o b) Would Investment Firm A’s reporting differ if Firm B was not a MiFID II Investment Firm and 
therefore did not have the obligation to report this transaction under Art. 26 MiFIR?  

o c) Where Investment Firm B is using Investment Firm A’s membership to access the market, is 
Investment Firm B executing the transaction and does Investment Firm B have to transaction 
report?  

o Answer 13 

a) The reporting obligations are the same as where Investment Firm A decides to send an order for 
execution to Investment Firm B. Investment Firm A should populate field 59 with the person or 
algorithm identifier within their firm that is primarily responsible for using Investment Firm B’s 
algorithm. Investment Firm A shall not populate a code for Investment Firm B’s algo, only its own 
information. The scenario is: IF A → IF B (algorithm) → CCP (Trading Venue or Investment Firm) 
Assuming that Investment Firm A is buying an instrument and dealing on own account trading 
capacity, and Investment Firm B is acting in “any other” trading capacity, the respective reports 
should be completed as follows: 

b) No. Investment Firm A’s reporting is the same as specified in a).  
c) Yes. Investment Firm B is conducting the activity of executing a client order according to Art. 3 of 

RTS 2260. The scenario is: IF A → IF B (algorithm) → IF A (membership) → CCP (Trading Venue) 
Assuming that both Investment Firm A is buying an instrument and dealing on own account, and the 
subsequent steps in Investment Firm B and A are in “any other” trading capacity, the respective 
reports should be completed as follows: 

a. In order to match Investment Firm B’s reports and reflect its involvement in more than one 
part of ‘the chain’, Investment Firm A has to submit two reports: 

i. one for its trade as a client with Investment Firm B (Report 1).  
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ii. one for its market-side trade with the Central Counterparty or another Investment 
Firm (Report 2) 

 

 

ESMA promotes clarity to market participants on best execution reporting  

• Deprioritisation of supervisory actions on the obligation to publish RTS 27;  

• As flagged over recent weeks, finally ESMA has procedurally extended the effective suspension 
of RTS27 indefinitely [formal notice attached]. 

• This means that the EU now matches the UK position, and firms shall not need to restart their 
Best Ex reporting procedures or can stand them down if they were anyway being maintained in 
the absence of finality.  

• ESMA does use rather presumptive language here that they do expect Brussels to deal the death 
blow to RTS27, (despite that fact that they have recently published a Best Ex Review Report).  

• Recalling: Article 27(3) of MiFID II requires execution venues to make available to the public 
reports related to the quality of execution of transactions on their venues. The so-called RTS 274 
further specifies the content and format of these reports (RTS 27 reports).  

• “According to the amending Directive, RTS 27 reports are rarely read and do not enable investors 
and other users to make meaningful comparisons on the basis of the information they contain.  

• As a consequence, the amending Directive sets out a temporary suspension of the periodic 
reporting obligation to the public on execution venues in Article 27(3) of MiFID II until 28 February 
2023.” 

• [We had been asking the IP/SM teams at ESMA, as well as the MiFID unit in FISMA, for sufficient 
notice of this matter since firms have lead times; and as pointed out in the report, the comitology 
process between ESMA, DG_FISMA & the co-legislators could not have been completed before 
end Feb next year –> “ESMA acknowledges that a re-application of the RTS 27 reporting obligation 
after 28 February 2023 would require execution venues to deploy significant resources to restart 
and maintain the reporting, possibly for a short period, until its expected abolishment.”] 

https://www.esma.europa.eu/press-news/esma-news/esma-promotes-clarity-market-participants-best-execution-reporting
https://www.esma.europa.eu/document/deprioritisation-supervisory-actions-obligation-publish-rts-27
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• ESMA today issued a Public Statement to promote coordinated action by National Competent 
Authorities (NCAs) under MiFID II not to prioritise supervisory actions towards execution venues 
relating to the periodic reporting obligation on them to publish the RTS 27 reports, from 1 March 
2023 until the forthcoming legislative amendment[1] to the relevant Article of MiFID II applies. 

• The Directive amending MiFID II, under the Capital Markets Recovery Package temporarily 
suspended the RTS 27 reporting requirement until 28 February 2023. The European 
Commission’s legislative proposal on the MiFID II/MiFIR review includes a proposal to delete the 
obligation to publish RTS 27 reports.  

• This proposal is currently subject to the legislative procedure at the European Parliament and the 
Council of the EU. In this context, ESMA has observed a lack of clarity among market participants 
on the suspension of the obligation to publish RTS 27 reports, if the negotiations by the Council 
of the European Union and the European Parliament exceeded the expiration date of this 
temporary suspension (i.e., 28 February 2023). 

• Based on available information, the MiFID II/MiFIR legislative procedure is likely to exceed 28 
February 2023. Therefore, it is also likely that RTS 27 reporting obligation would temporarily re-
apply after 28 February 2023 until the reviewed MiFID II Directive would apply. 

• [1] Under the assumption that the European Parliament and the Council of the EU agree in the 
context of the MiFID II/MiFIR review to delete the RTS 27 reporting requirement. 

 

Japan FSA publishes final guidelines on creating, recordkeeping and reporting of transaction information 
in respect of derivatives transactions; The JFSA has published the finalised version of its 'Guidelines for 
Creating, Recordkeeping and Reporting of Transaction Information specified in Article 4(1) of the Cabinet 
Office Order on the Regulation of Over-the-Counter Derivatives, etc'. 

• In September 2022, the FSA published a draft version of the guidelines seeking industry 
comments. Based on the comments received from 17 individuals and organisations including 
overseas organisations, the finalised guidelines have been prepared to provide the trade 
repository, the Financial Instruments Clearing Organisation, and the Financial Instruments 
Business Operator etc., with details of the matters required to be provided by them in respect of 
certain derivatives transactions. 

• The finalised guidelines are effective from 1 April 2024. 

 

FINRA Proposes Additional Conditions to Rulemaking on Remote Office Inspections; FINRA proposed 
adding conditions on a rulemaking to adopt a voluntary three-year pilot program that would allow broker-
dealers to conduct annual office inspections remotely. 

• The amendment to the proposal would provide a list of factors a firm must consider when 
conducting remote office inspections, and would encourage more frequent use of unannounced, 
on-site inspections at locations deemed high-risk or previously "red-flagged." The partial 
amendment would also tighten the criteria for eligibility in the pilot program, including imposing 
loss of eligibility for failing to comply with FINRA Rule 3110.18 ("Supervision"). The amendments 
were offered in response to concerns raised by market participants. 

• Comments on the partial amendment are due by January 12, 2023. 

• FINRA Federal Register Filing: Notice of Partial Amendment No. 1 to Proposed Rule Change to 
Adopt Supplementary Material.18 (Remote Inspections Pilot Program) Under FINRA Rule 3110 
(Supervision) 

https://www.esma.europa.eu/sites/default/files/library/esma35-43-3444_public_statement_rts_27_reporting.pdf
https://sherpa.esma.europa.eu/sites/INIIPI/MiFID%20MiFIR/News%20item%20on%20publication%20of%20RTS%2027%20statement.docx#_ftn1
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52021PC0726&from=EN
https://sherpa.esma.europa.eu/sites/INIIPI/MiFID%20MiFIR/News%20item%20on%20publication%20of%20RTS%2027%20statement.docx#_ftnref1
https://sites-cliffordchance.vuturevx.com/e/ihe7smpgyi10w/5ae7e180-ff13-4b4a-a1c1-3a5d05a2113a
https://www.govinfo.gov/content/pkg/FR-2022-12-22/pdf/2022-27787.pdf
https://www.findknowdo.com/us/finra/rules/3110
https://www.govinfo.gov/content/pkg/FR-2022-12-22/pdf/2022-27787.pdf
https://www.govinfo.gov/content/pkg/FR-2022-12-22/pdf/2022-27787.pdf
https://www.govinfo.gov/content/pkg/FR-2022-12-22/pdf/2022-27787.pdf


 

 

 

 

16 

 

NYSE Arca, Inc. AWC: SVB Securities LLC settled NYSE Arca ("Exchange") charges for (i) failing to obtain 
customer consent prior to adjusting an options trade, (ii) executing the trade at terms that the customer 
had said were not acceptable and (iii) recordkeeping failures. 

• In a Letter of Acceptance, Waiver and Consent, the Exchange found that the firm, having executed 
a customer's option trade, subsequently agreed to change the price in a manner that was 
unfavourable to the customer to accommodate the option counterparty. The Exchange said that 
the broker-dealer then went back to the customer to tell the customer a new price that was 
outside of the customer's pre-established price limits. The Exchange said the broker-dealer told 
the customer that the reason for the change was that there had been a printer error, rather than 
communicating that it had agreed with a counterparty to the price change. The Exchange also 
found that the firm failed to maintain adequate records of its agreed cancellation and rebooking 
of the trade. 

• As a result, the Exchange determined that the broker-dealer violated Exchange Act Section 
17(a) ("Records and reports"), Exchange Act Rule 17a-3(a)(6)(i) ("Records to be made by certain 
exchange members, brokers and dealers"), NYSE Arca Rule 2.28 ("Books and Records"), Rule 
11.1(b) ("Adherence to Law and Good Business Practice") and Rule 11.18(b)-(c) ("Supervision"). 

• To settle the charges, the broker-dealer agreed to (i) a censure and (ii) a civil monetary penalty of 
$120,000. 

FINRA AWC: OFG Financial Services, Inc. settled FINRA charges for failing to "establish, maintain, and 
enforce a reasonable supervisory system... to review electronic communications that its registered 
representatives sent and received." 

• FINRA found that the firm did not designate personnel to review communications, nor did the 
firm's policies indicate how often communications should be reviewed. Additionally, FINRA found 
that the firm did not have a useful keyword system for flagging emails to be reviewed. FINRA 
said the firm reviewed emails on essentially a random basis, but only conducted a review of 
approximately one quarter of 1 percent of emails. 

• FINRA determined that the broker-dealer violated FINRA Rule 2010 ("Standards of Commercial 
Honor and Principals of Trade") and Rule 3110 ("Supervision"). To settle the charges, the broker-
dealer agreed to (i) a censure, (ii) a civil monetary penalty of $45,000 and (iii) undertakings to 
remediate its electronic communication review issues. 

FINRA AWC: Wells Fargo Securities, LLC; A broker-dealer settled FINRA charges for overstating the firm's 
daily trading volume by nearly 148,000,000 shares on Bloomberg and Thomson Reuters, subscriber-based 
market data platforms. 

• In a Letter of Acceptance, Waiver, and Consent, FINRA found that the broker-dealer's advertising 
software suffered from an error that caused the system to advertise certain options trades as 
equity transactions from December 2016 to June 2018. In a separate instance, the broker-
dealer's order management system caused certain trades routed between one of its trading 
desks and its electronic trading desk to be counted twice in advertised numbers. FINRA said that 
both failures were due in part to an inadequate supervisory system that was out of compliance 
with FINRA rules. 

• FINRA determined that the overstatement violated FINRA Rule 2010 ("Standards of Commercial 
Honor and Principles of Trade"), FINRA Rule 3110 ("Supervision") and FINRA Rule 
5210 ("Publication of Transactions and Quotations"). To settle the charges, the broker-dealer 
agreed to (i) a censure and (ii) a $200,000 fine. 

https://www.nyse.com/publicdocs/nyse/markets/nyse-arca/disciplinary-actions/2022/SVB_AWC_(executed)_final.pdf
https://www.nyse.com/publicdocs/nyse/markets/nyse-arca/disciplinary-actions/2022/SVB_AWC_(executed)_final.pdf
https://www.findknowdo.com/us/usc/t15/s78q
https://www.findknowdo.com/us/usc/t15/s78q
https://www.findknowdo.com/us/cfr/17/240.17a-3
https://nysearcaguide.srorules.com/rules/document?treeNodeId=csh-da-filter!WKUS-TAL-DOCS-PHC-%7B57E4C5DB-A9B6-48EB-964A-3E2CA5EDB8C6%7D--WKUS_TAL_18878%23teid-133
https://nysearcaguide.srorules.com/rules/document?treeNodeId=csh-da-filter!WKUS-TAL-DOCS-PHC-%7B57E4C5DB-A9B6-48EB-964A-3E2CA5EDB8C6%7D--WKUS_TAL_18878%23teid-811
https://nysearcaguide.srorules.com/rules/document?treeNodeId=csh-da-filter!WKUS-TAL-DOCS-PHC-%7B57E4C5DB-A9B6-48EB-964A-3E2CA5EDB8C6%7D--WKUS_TAL_18878%23teid-811
https://nysearcaguide.srorules.com/rules/document?treeNodeId=csh-da-filter!WKUS-TAL-DOCS-PHC-%7B57E4C5DB-A9B6-48EB-964A-3E2CA5EDB8C6%7D--WKUS_TAL_18878%23teid-828
https://www.finra.org/sites/default/files/fda_documents/2020068668804%20OFG%20Financial%20Services%2C%20Inc.%20CRD%2023940%20AWC%20va.pdf
https://www.finra.org/sites/default/files/fda_documents/2020068668804%20OFG%20Financial%20Services%2C%20Inc.%20CRD%2023940%20AWC%20va.pdf
https://www.findknowdo.com/us/finra/rules/2010
https://www.findknowdo.com/us/finra/rules/3110
https://www.finra.org/sites/default/files/fda_documents/2017056834001%20Wells%20Fargo%20Securities%2C%20LLC%20CRD%20126292%20AWC%20gg.pdf
https://www.finra.org/sites/default/files/fda_documents/2017056834001%20Wells%20Fargo%20Securities%2C%20LLC%20CRD%20126292%20AWC%20gg.pdf
https://www.findknowdo.com/us/finra/rules/2010
https://www.findknowdo.com/us/finra/rules/3110
https://www.findknowdo.com/us/finra/rules/5210
https://www.findknowdo.com/us/finra/rules/5210


 

 

 

 

17 

 

FCA reviews diversity and inclusion approaches in financial services; The FCA has published a multi-firm 
review on how financial services firms are designing and embedding diversity and inclusion (D&I) 
strategies. The review found that, among other things: 

• many firms' strategies were generic and did not take a holistic view, lacking both a clear 
articulation of purpose and actions oriented to achieving their goals. 

• firms are not systematically tracking the effectiveness of their measures and initiatives. 

• there was considerable variation in the range of data that firms are collecting and the level of 
analysis conducted on that data and few firms have actionable data beyond gender and ethnicity. 

• firms were not generally making significant efforts to get to the main reasons behind their issues 
in representation, for example, not using qualitative feedback such as exit interviews to provide 
insight into the numbers. 

• while many firms said senior managers would be held accountable for progress and that it was 
part of their objectives, it was unclear how progress to goals would actually affect a performance 
grade or reward, and many firms could not give examples of situations that would call for a 
tangible adjustment to reward; and 

• few firms talked about the behavioural biases that affect inclusion or the role of systemic 
discrimination and interventions were usually limited in scope and likely effectiveness. 

• The FCA has encouraged firms to consider these findings in the development of their D&I 
strategies and practices. 

• The review also includes the results of the pilot data survey issued in 2021 to better understand 
the D&I data that firms were collecting. 

HKMA revises SPM module on code of conduct; The HKMA has issued a revised version of its supervisory 
policy manual module 'CG-3 Code of Conduct' (SPM module) as a statutory guidance, by notice in the 
government gazette, under section 7(3) of the Banking Ordinance. Following consultation with two industry 
associations, the HKMA has revised the SPM module mainly to: 

• strengthen the conflicts of interest policy requirements. 

• incorporate the relevant provisions of the Prevention of Bribery Ordinance and provide guidance 
to raise staff awareness on corruption prevention. 

• update the existing guidelines to enhance the internal control systems for enforcing the Code of 
Conduct; and 

• enhance the clarity of guidance in relation to the adoption of group policies for foreign bank 
branches. 

• The HKMA expects authorised institutions to review whether their code of conduct and internal 
control systems are consistent with the principles set out in the revised module and, if needed, 
to adopt all necessary changes by 1 July 2023. 

 

FCA writes Dear CEO letter to financial advisers and intermediaries; The FCA has written a portfolio 
strategy letter to the directors of firms setting out its expectations relating to financial advisors and 
intermediaries. 

• In the letter the FCA provides an updated view of the key harms in the sector and summaries the 
work it intends to do in the area. 

• The letter also sets out the FCA's expectation of firms in relation to: 
o providing suitable advice;  
o pension and investment scams; 
o firm failure and phoenixing; 

https://sites-cliffordchance.vuturevx.com/e/glu2hjcbnpe0hq/5ae7e180-ff13-4b4a-a1c1-3a5d05a2113a
https://sites-cliffordchance.vuturevx.com/e/glu2hjcbnpe0hq/5ae7e180-ff13-4b4a-a1c1-3a5d05a2113a
https://sites-cliffordchance.vuturevx.com/e/ytewi0f8xr7ddg/5ae7e180-ff13-4b4a-a1c1-3a5d05a2113a
https://sites-cliffordchance.vuturevx.com/e/ytewi0f8xr7ddg/5ae7e180-ff13-4b4a-a1c1-3a5d05a2113a
https://sites-cliffordchance.vuturevx.com/e/pluewuriwq0ong/4598df45-d9ea-49c4-9f52-754ca49c05b6
https://sites-cliffordchance.vuturevx.com/e/pluewuriwq0ong/4598df45-d9ea-49c4-9f52-754ca49c05b6
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o ongoing services; and 
o other areas of interest including diversity and sustainability. 

The UK’s Financial Conduct Authority (FCA) has fined a broker group 4,775,200 GBP, for breaches of the 
Market Abuse Regulation Article 16(2), which requires “Professional Persons Arranging or Executing 
Transactions” (PPAET) to “effectively monitor” for market abuse in the form of market manipulation and 
insider trading. The notice can be found here. The FCA found that the firm did not have adequate 
technology or procedures covering all relevant activity, as per the risk involved, from the start of MAR in 
July 2016 until 2018. 

• Market participants in energy and commodities usually hold PPAET status, regardless of whether 
they rely on exemptions and are therefore not financially authorised. This is the third fine levied 
by the FCA this year for inadequate monitoring under MAR (see here). 

FCA Market Watch 71; Newsletter on changes in advisory firms’ insider lists. December 2022 

• About this edition 

• Steps taken by firms to reduce the number of permanent insiders  

• Article 18 of UK MAR and personal information 

• In this edition we share our observations about changes in advisory firms’ insider lists since the 
publication of Market Watch 60. We also remind firms of the requirement within UK Market 
Abuse Regulation (MAR) to include personal information in insider lists, and reiterate the 
importance of firms maintaining accurate insider lists and strictly limiting access to inside 
information to employees who require access to perform their role in order to prevent market 
abuse. Smaller permanent insider lists are desirable for firms and help ensure the security and 
integrity of firms’ approach to managing their market abuse risk.  

  

 

FCA Market Watch 71; On 13 December 2022, the FCA published Market Watch 71. 

https://www.fca.org.uk/publication/final-notices/bgc-gfi-2022.pdf
https://energytradingregulation.com/2022/08/22/citigroup-fined-12-5-million-for-surveillance-and-monitoring-failings/
https://www.fca.org.uk/publications/newsletters/market-watch-71/printable/print#lf-chapter-id-about-this-edition
https://www.fca.org.uk/publications/newsletters/market-watch-71/printable/print#lf-chapter-id-steps-taken-by-firms-to-reduce-the-number-of-permanent-insiders-
https://www.fca.org.uk/publications/newsletters/market-watch-71/printable/print#lf-chapter-id-article-18-of-uk-mar-and-personal-information-
https://www.fca.org.uk/publication/newsletters/market-watch-60.pdf
https://www.fca.org.uk/markets/market-abuse/regulation
https://www.fca.org.uk/markets/market-abuse/regulation
https://www.fca.org.uk/publications/newsletters/market-watch-71
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• In Market Watch 71, the FCA shares their observations about changes in advisory firms’ insider 
lists since the publication of Market Watch 60. The FCA also reminds firms of the requirement 
within UK Market Abuse Regulation (UK MAR) to include personal information in insider lists and 
reiterate the importance of firms maintaining accurate insider lists and strictly limiting access to 
inside information to employees who require access to perform their role in order to prevent 
market abuse. 

• Furthermore, the FCA covers: 
o Steps taken by firms to reduce the number of permanent insiders. Since Market Watch 

60, the FCA has seen considerable reductions in the numbers of permanent insiders at 
several advisory firms, as well as enhanced monitoring of access to inside information. 

o Article 18 of UK MAR and personal information. Recently, the FCA has received insider 
lists in response to regulatory requests, which do not contain personal information, other 
than names. The FCA have noticed the absence of telephone numbers, dates of birth 
and national identification numbers. The FCA requires this information to eliminate 
people for their enquiries by cross-referencing the information with MiFIR transaction 
reports, MAR suspicious transaction and order reports and other information sources. 

Shaping the future of borderless work webinar that took place on 11th October 2022, previewing EY’s 
research on Cross Border Remote Working. We are glad to say that we have published the final, full 
document entitled ‘Shaping the future of borderless work: Towards a new model for cross-border remote 
working’, which can be accessed here. 

• We welcome the paper’s findings which, among others, highlight the current gaps in work visas 
and the institutional risks faced by employers wishing to offer CBRW flexibilities. The 
recommendations help address the uncertainties, and costs, UK businesses face around 
compliance with immigration law, corporate tax, personal and employment tax, social security 
and employment law. 

The FCA has launched a consultation on how to operationalise a gateway for firms approving financing 
promotions (CP22/27). CP22/27 follows the introduction of the Financial Services and Markets Bill (FSM 
Bill), which includes provisions to introduce a gateway requiring all firms to apply to the FCA for permission 
to approve financial promotions for unauthorised firms. 

• As the FCA intends to operationalise the gateway as soon as is reasonably possible once the Bill 
receives Royal Assent and the relevant provisions commence, views are sought on, among other 
things: 

o the FCA's approach to assessing, granting and refusing applications; 
o a bi-annual reporting requirement for firms given permission to approve financial 

promotions; and 
o a requirement for eligible firms to notify the FCA within seven days when they approve, 

amend, or withdraw approval of a financial promotion. 

• The FCA notes that CP22/27 is not generally relevant to authorised firms approving the financial 
promotions of their appointed representatives (ARs) or of unauthorised firms within their 
corporate group. 

• Comments are due by 7 February 2023. Subject to the progress of the FSM Bill, the FCA intends 
to publish a policy statement and final rules in H1 2023 

 

https://gbr01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.youtube.com%2Fwatch%3Fv%3DZ_hqqqEUiqA&data=05%7C01%7Ccolregulatoryaffairs%40cityoflondon.gov.uk%7C3bf1a6cbc3fc48403e8c08daddcace5d%7C9fe658cdb3cd405685193222ffa96be8%7C0%7C0%7C638066160350792127%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=g6DL0d1sV%2FAsxi1cWxtPmUEOjkCLGTuL%2BfZS0c4BoqQ%3D&reserved=0
https://gbr01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.cityoflondon.gov.uk%2Fsupporting-businesses%2Feconomic-research%2Fresearch-publications%2Fshaping-the-future-of-borderless-work&data=05%7C01%7Ccolregulatoryaffairs%40cityoflondon.gov.uk%7C3bf1a6cbc3fc48403e8c08daddcace5d%7C9fe658cdb3cd405685193222ffa96be8%7C0%7C0%7C638066160350792127%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=83nic6MG0fTodfW1zvzi%2BXR5EkbdoojimdLbDpXKt3w%3D&reserved=0
https://sites-cliffordchance.vuturevx.com/e/c5es6fvx0ntdyq/4598df45-d9ea-49c4-9f52-754ca49c05b6
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FCA Understanding approaches to D&I in financial services; Multi-firm reviews  

• What we did 

• 2. Findings 

• 3. Next steps 

• 4. Appendix 1: Effectiveness of actions 

• 5. Appendix 2: Pilot Data Survey 

• We observed how financial services firms are designing and embedding diversity and inclusion 
(D&I) strategies. We present our findings on these strategies and an overview of initiatives to 
improve diversity and inclusion, which industry leaders can consider in reviewing their own 
diversity and inclusion strategies. 

• Diversity and inclusion are essential for healthy firm cultures, enabling firms to deliver better 
outcomes for consumers and markets. We want to see an inclusive industry where the most 
capable people are able to progress, no matter what their background, and where diversity of 
thought is valued. Diversity and inclusion, founded on a culture where it is safe to speak up, is 
essential for firms to have healthy cultures that help to deliver consumer protection and market 
integrity. Although there has been progress over the last few years and most firms are publicly 
committed to change, there is still much to be done. 

• In July 2021, we published a joint Discussion Paper (DP) with the PRA and Bank of England. In 
this DP we discussed the current state of diversity and inclusion in the industry, set out the case 
that more progress advances our objectives, and proposed some areas for potential policy 
intervention. We will consult on these proposals in 2023. 

• We decided to get a better understanding of the current state of diversity and inclusion 
approaches in regulated firms. This work had 3 goals: 

1. To give firms and others a picture of the current position, allowing leaders to consider where 
initiatives might be relevant in their own firms. 

2. To encourage further industry action. 
3. To help us to develop a supervisory approach that we can use as the basis for future engagement 

with firms. 

• This review presents the findings from our qualitative research and Appendix 1 sets out some 
evidence for the effectiveness of actions, but it is not intended as guidance. Where our 
observations refer to ‘firms’, we are referring to firms that were part of this review. 

1. What we did 

• We chose a sample of 12 ‘fixed’ (generally larger) firms across multiple sectors. We asked each 
firm for some basic information, including their diversity and inclusion policy and strategy, if they 
had them, their targets or goals and any data that they used. We also requested a 90-minute 
structured interview with each firm. We asked all firms to make a senior leader available for this 
interview, in addition to any specialists that they wanted to include. 

• We selected firms based on their gender pay gaps. We chose 8 firms with large pay gaps and 4 
with relatively small pay gaps. However, as the largest pay gaps are disproportionately found in 
the investment banking and asset management sectors, we adjusted our sample to cover a wider 
range of sectors that would reflect the range of firms that we regulate. 

• In 2021, we issued a pilot data survey to understand better the diversity and inclusion data that 
firms were collecting. In this review, we are also providing some of the results of our pilot data 
survey (see Appendix 2). 

2. Findings 

https://www.fca.org.uk/publications/multi-firm-reviews/understanding-approaches-diversity-inclusion-financial-services/printable/print#lf-chapter-id-what-we-did
https://www.fca.org.uk/publications/multi-firm-reviews/understanding-approaches-diversity-inclusion-financial-services/printable/print#lf-chapter-id-findings
https://www.fca.org.uk/publications/multi-firm-reviews/understanding-approaches-diversity-inclusion-financial-services/printable/print#lf-chapter-id-next-steps
https://www.fca.org.uk/publications/multi-firm-reviews/understanding-approaches-diversity-inclusion-financial-services/printable/print#lf-chapter-id-appendix-1-effectiveness-of-actions
https://www.fca.org.uk/publications/multi-firm-reviews/understanding-approaches-diversity-inclusion-financial-services/printable/print#lf-chapter-id-appendix-2-pilot-data-survey
https://www.fca.org.uk/culture-and-governance/psychological-safety
https://www.fca.org.uk/publications/discussion-papers/dp-21-2-diversity-and-inclusion-financial-sector-working-together-drive-change
https://www.fca.org.uk/publications/multi-firm-reviews/understanding-approaches-diversity-inclusion-financial-services/printable/print#lf-chapter-id-appendix-1-effectiveness-of-actions
https://www.fca.org.uk/publications/multi-firm-reviews/understanding-approaches-diversity-inclusion-financial-services/printable/print#lf-chapter-id-appendix-2-pilot-data-survey
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2.1. General observations 

• We found a surprising degree of consistency among the firms we spoke to. All were early in the 
development of their approach on diversity and inclusion, typically having started serious efforts 
in 2019 or 2020. Some firms had made more progress than others but there was generally little 
correlation between how developed the firms’ approaches were and the scale of pay gap. 

• Almost all the people we spoke to were committed and passionate about making progress. There 
are a number of thoughtful initiatives underway. But many firms’ strategies were generic and did 
not take a holistic view. They lacked both a clear articulation of purpose and actions oriented to 
achieving their goals. Firms were not fully capitalising on the data they collect to identify the best 
remedies, nor tracking which remedies are most effective. 

• Very few firms seemed to have understood diversity and inclusion as a fundamental culture 
issue. Generally, we found much less understanding of and focus on building inclusive cultures 
than on actions to measure diversity and address specific issues.  

• None of the retail firms that we spoke to had undertaken substantial work on the diverse needs 
of their consumer base, though a few had recognised the need for this. 

2.2. Key points 

• The firms that we spoke to are most focused on addressing gender representation, with ethnicity 
starting to receive more attention. Other demographic characteristics receive much less 
attention. 

• On both gender and ethnicity, firms tend to focus most on improving representation at senior 
leadership level. This is despite data showing that the biggest drop-off in representation is from 
junior to middle management grades. Such focus, in isolation, risks creating a culture where 
firms attempt to ‘poach’ diverse senior talent rather than develop their own pipelines. This is not 
a sustainable approach and is unlikely to bring meaningful, long-lasting change. 

• Firms’ diversity and inclusion strategies are not consistently based on a clear diagnosis of their 
specific circumstances and challenges. This means actions and initiatives may not be 
appropriately focused. Firms are also not systematically tracking the effectiveness of these 
measures and initiatives. This leads to a lack of understanding about what really works. Without 
a strategy informed by a diagnostic process and better tracking of initiatives, some firms risk 
expending considerable resource without seeing meaningful results. 

• There is wide variation in data quality. Firms with better diversity data had a better understanding 
of their position and were better placed to decide which actions to take. This variation was largely 
the result of differing levels of success with staff declaration rates. Firms with the best 
declaration rates have worked hard to achieve this, with focused initiatives to build trust and 
understanding, and optimising touch points with staff. 

• Poor data quality also affected firms’ abilities to carry out intersectional analysis to understand 
the experiences of different groups. So they were not able to design or implement targeted 
interventions to address these issues. There is a risk that this leads to patterns or trends being 
missed. 

• The specific initiatives firms told us about included a number that we felt were likely to have a 
positive effect. But we also saw an overreliance, in some firms, on measures such as training, 
network groups and allyship, which although important, will not alone bring about the kind of 
systemic change needed. 

• Most firms told us that senior managers were accountable and that diversity and inclusion goals 
could affect pay and bonuses. But it was much less clear in many cases how this worked in 
practice. 

• Firms that are part of international groups had generally adopted a group-wide international 
strategy, without tailoring it to the circumstances of the UK organisation or the characteristics of 

https://financialservicescultureboard.org.uk/a-balanced-gender-picture-conceals-a-multitude-of-differences-and-even-more-so-when-ethnicity-is-taken-into-account/
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the UK. These firms typically had less ambitious and well-defined strategies and were often 
reliant on global, rather than UK-specific, data. 

2.3. Commitment to diversity and inclusion 

• Most firms approached the work positively. However, there were differing levels of commitment 
from firms, both to diversity and inclusion in general and specifically in their participation in our 
research. Some firms were reluctant to make senior business leaders available as we requested. 
Where they did, we spoke to people with a strong personal commitment to diversity and 
inclusion. But it was not clear to what extent the enthusiasm of the people we spoke to is more 
widely reflected across their organisations. In a few cases, they acknowledged that some parts 
of their organisations were harder to reach on this issue. 

• By and large, firms were open and candid about the challenges they are facing and focused on 
achieving meaningful progress. However, we saw several instances where firms focused almost 
exclusively on gender representation at senior levels because there are external targets and 
expectations for it. This suggests that a compliance approach, rather than a genuine 
commitment to diversity and inclusion, is driving some strategies. 

2.4. Current performance 

• Most firms in our sample collected diversity data on their employees across all grades. In all 
cases where they had analysed this data in detail, it was notable that the step from junior to mid-
level roles is where representation falls away most steeply, both for women and ethnic minorities. 
In the cases we saw, representation at senior levels is only marginally lower than at middle levels. 
This means that internal talent pipelines for senior representation will be limited, leading firms to 
look externally for top talent. This results in firms ‘cannibalising each other’, as one interviewee 
put it. 

• Large gender pay gaps persist across the industry, and this is particularly marked in some 
sectors. There is little sign that action to close these has yet been effective (see Appendix 1 on 
effectiveness of actions). However, even in sectors where pay gaps are most pronounced, some 
firms display relatively smaller pay gaps. We found bonus gaps to be even wider than hourly pay 
gaps. We conclude that this is indicative of the fact that the highest bonuses are paid at senior 
levels, where women and ethnic minorities are still under-represented. 

• Some firms had broken down ethnicity representation beyond a simple White/ethnic minority 
split. Where they had, the data showed there were clearly divergent outcomes for different ethnic 
minority groups. 

• Few firms have taken steps to address social mobility. Where they have, this has focused on the 
entry points, with less attention to the cultural experience of employees from less socially 
privileged backgrounds. This may also be a contributing factor to the lack of progress for some 
ethnic minorities.  

• Work around sexual orientation is often limited to supporting employee network groups and 
performative actions (eg, support for Pride). Similarly, few firms had given serious consideration 
to disability. Very few firms have paid attention to neurodiversity. 

• Firms we spoke to generally weren't considering whether there were compounded issues for 
people belonging to more than one minority group that could lead to disadvantages 
(‘intersectionality’). The Financial Services Culture Board found wide divergences in the 
experience of White women and women from ethnic minorities, for example.  

• 2.5. Use of data 

• We found considerable variation in the range of data that firms are collecting and the level of 
analysis conducted on that data. Some gather detailed breakdowns of gender and ethnicity data 
by grade. Others don’t, in part due to poor employee declaration rates, and without clear 

https://www.statista.com/statistics/760342/gender-pay-gap-uk-by-sector/
https://www.pwc.co.uk/human-resource-services/assets/pdfs/gender-pay-in-financial-services.pdf
https://www.pwc.co.uk/human-resource-services/assets/pdfs/gender-pay-in-financial-services.pdf
https://www.fca.org.uk/publications/multi-firm-reviews/understanding-approaches-diversity-inclusion-financial-services/printable/print#lf-chapter-id-appendix-1-effectiveness-of-actions
https://financialservicescultureboard.org.uk/a-balanced-gender-picture-conceals-a-multitude-of-differences-and-even-more-so-when-ethnicity-is-taken-into-account/
https://financialservicescultureboard.org.uk/a-balanced-gender-picture-conceals-a-multitude-of-differences-and-even-more-so-when-ethnicity-is-taken-into-account/
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strategies to improve these. Our findings were consistent with the results of our pilot data survey 
(see Appendix 2). 

• Few firms have actionable data beyond gender and ethnicity. Where firms had attempted to 
gather data on characteristics like disability and sexual orientation, they had all seen lower 
declaration rates than for ethnicity. We saw better declaration rates for data collected at 
recruitment/ onboarding stage compared to that from existing employees. Where firms achieved 
higher declaration rates, this was usually because they had made efforts to increase trust and 
make effective use of employee engagement. In one example, an action as simple as showing 
how to update diversity data at team meetings improved declaration rates. 

• We also found differences in the level of employee declaration which firms believe constitutes a 
reliable data set on which a strategy and targets can be set. This means that, in some cases, 
firms with worse declaration rates are doing more than those with better rates. It may be possible 
to draw tentative conclusions about representation even with lower declaration rates. 

• Crucially, it was not clear that firms - even those with the best data - are making full use of their 
data insights to inform their strategies. This is likely to mean that their interventions are not 
targeted on the most important issues. Firms were not generally making significant efforts to get 
to the heart of the reasons behind their issues in representation. For example, few firms were 
using detailed data about promotions processes or making use of qualitative feedback such as 
exit interviews to provide insight into the numbers. 

• 2.6. Effectiveness of strategies and targets 

• Most firms did not have strategies that clearly linked diagnosis, action and measurement. The 
level of detail covered in strategies was variable. Many firms had high-level strategies that would 
benefit from more definition and struggled to give clear examples of how they were going to 
reach their goals. Many strategies were not specific to the firm and its particular issues. For 
example, although firms in different sectors have very different job roles and cultures, potentially 
raising specific issues, we did not see this generally reflected.  

• Many firms seemed unclear about their business rationale for better diversity and inclusion. Only 
1 firm had made a clear connection with diversity of thought or recognised the potential benefits 
that this could bring to its business. Without a clear understanding of why firms are undertaking 
these efforts, there is a risk that diversity and inclusion is seen as an optional extra or that staff 
become fatigued and disengaged by ongoing initiatives. 

• Firms had the most developed strategies for gender and were most likely to set targets for it. We 
think this is, in part, due to the availability of data and the influence of high-profile initiatives, 
notably the Women in Finance Charter and 30% club. While we understand the need for firms to 
be realistic in what can be achieved, we felt some of these targets lacked ambition. 

• After gender, ethnicity received the most focus, although data availability stopped several firms 
from setting specific targets. As a result, ethnicity strategies often lacked the same level of focus, 
in terms of tangible actions, measures and accountability. Other characteristics received the 
least attention, with only a small number of firms in our sample articulating their importance and 
setting out measures to support them. 

• Firms did not consistently measure the effectiveness of individual initiatives. Although further 
effort would be needed to put evaluations in place, without them there is a risk of wasted effort 
and unintended negative consequences. 

• We found that some firms had launched numerous initiatives but had yet to see substantial 
improvements. We have 3 hypotheses as to why this might be:  

• Diversity and inclusion initiatives take longer to deliver a visible impact than expected. 

• Diversity initiatives alone, without meaningful cultural change driven from the top to embed them 
and drive inclusion, will not tackle diversity effectively. 

• Some diversity and inclusion initiatives are not effective in delivering change. 

• These possibilities have very different implications. So it will be important for firms to understand 
the reasons where initiatives are not delivering change.  

https://www.fca.org.uk/publications/multi-firm-reviews/understanding-approaches-diversity-inclusion-financial-services/printable/print#lf-chapter-id-appendix-2-pilot-data-survey
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EBA proposes new money laundering guidelines to tackle de-risking; The EBA has launched a consultation 
on two new sets of guidelines on the effective management of money laundering and terrorist financing 
(ML/TF) risks when providing access to financial services. 

• The first set is adding a new section to the EBA’s ML/TF risk factors guidelines (EBA/2021/02), 
which set out what financial institutions should do to identify and tackle ML/TF risk. The purpose 
of the new section is to help financial institutions understand how not-for-profit organisations 
(NPOs) are organised, how they can be different from other customers and what they can do to 
manage ML/TF risks associated with such customers effectively, instead of denying them 
access to financial services. 

• The second set tackles the issue of effective management of ML/TF risks by financial institutions 
when providing access to financial services. The guidelines aim to clarify the interaction between 
the access to financial services and institutions’ AML/CFT obligations, including in situation 
where customers, including the most vulnerable, have legitimate reasons to be unable to provide 
traditional forms of identity documentation. In addition, they set out the steps institutions should 
take when considering whether to refuse or terminate a business relationship with a customer 
based on ML/TF risk or AML/CFT compliance grounds. 

• Comments on the draft guidelines are due by 6 February 2023. 

 Contracts For Difference; FCA issued a Portfolio letter which outlines our expectations and highlights poor 
practice seen in firms. 

• CFDs are high-risk derivative products which can pose risks to both our consumer protection and 
market integrity objectives. We have previously acted to mitigate these risks but have ongoing 
concerns. The letter builds on past Supervision and Policy communications to the sector and is 
in line with our 3-year strategy and Consumer Investments Strategy. 

https://sites-cliffordchance.vuturevx.com/e/rhkmdceawbujm4w/4598df45-d9ea-49c4-9f52-754ca49c05b6
https://sites-cliffordchance.vuturevx.com/e/rhkmdceawbujm4w/4598df45-d9ea-49c4-9f52-754ca49c05b6
https://lnks.gd/l/eyJhbGciOiJIUzI1NiJ9.eyJidWxsZXRpbl9saW5rX2lkIjoxMzgsInVyaSI6ImJwMjpjbGljayIsImJ1bGxldGluX2lkIjoiMjAyMjEyMTUuNjgyNzgwNjEiLCJ1cmwiOiJodHRwczovL3d3dy5mY2Eub3JnLnVrL3B1YmxpY2F0aW9uL2NvcnJlc3BvbmRlbmNlL2NmZC1wb3J0Zm9saW8tbGV0dGVyLTIwMjIucGRmIn0.6msrMNETAz17lx0sUnOhFpA0tnn-o0oCxIBALU0ejgk/s/752722799/br/150563876791-l
https://lnks.gd/l/eyJhbGciOiJIUzI1NiJ9.eyJidWxsZXRpbl9saW5rX2lkIjoxMzksInVyaSI6ImJwMjpjbGljayIsImJ1bGxldGluX2lkIjoiMjAyMjEyMTUuNjgyNzgwNjEiLCJ1cmwiOiJodHRwczovL3d3dy5mY2Eub3JnLnVrL3B1YmxpY2F0aW9uL2NvcnBvcmF0ZS9vdXItc3RyYXRlZ3ktMjAyMi0yNS5wZGYifQ.pxjY6vQ6RfblizkG-FQqKQeMZlGb-3wHzDbzkJn1KHM/s/752722799/br/150563876791-l
https://lnks.gd/l/eyJhbGciOiJIUzI1NiJ9.eyJidWxsZXRpbl9saW5rX2lkIjoxNDAsInVyaSI6ImJwMjpjbGljayIsImJ1bGxldGluX2lkIjoiMjAyMjEyMTUuNjgyNzgwNjEiLCJ1cmwiOiJodHRwczovL3d3dy5mY2Eub3JnLnVrL3B1YmxpY2F0aW9ucy9jb3Jwb3JhdGUtZG9jdW1lbnRzL2NvbnN1bWVyLWludmVzdG1lbnRzLXN0cmF0ZWd5In0.NZXGwlQ-8Ixrbc-X0ZunwiuKD606WcQhLQEb0lxi61A/s/752722799/br/150563876791-l


 

 

 

 

25 

 

• FCA expect all firms to have agreed actions and next steps in response to the letter by January 
2023 

 How you log into FCA systems is changing; We are introducing multi-factor authentication to strengthen 
how you log into our systems and to further protect and control access to our data. 

• You will need to authenticate and enter a one-time passcode every time you log into:  

• Connect, Reg Data, Fees Portal or Shared Intelligence Service (SIS) – from 20 January 2023.  

• Electronic Submission System (ESS) – from 16 February 2023.  

• You will be prompted to register and turn on multi-factor authentication when you log in from 20 
Jan 2023 (16 February for ESS). See our website for more information and to prepare for the 
changes. 

Regulatory fees and levies; FCA have published our annual consultation paper which sets out our policy 
proposals for FCA fees from 2023/24. This applies to all FCA fee-payers and to any businesses considering 
applying for FCA authorisation or registration.  

• We cover a range of issues including our proposed approach to the assumptions we will need to 
set for next year’s consultation on fee-rates, looking closely at inflation and the cost of living. We 
also cover appointed representatives and firms subject to the Investment Firms Prudential 
Regime, the new financial promotions regime, and the new Economic Crime Levy.  

• Please consider our proposals and comment by 16 January 2023. 

Ex-Wall Street Trader Convicted of Fraud in Precious Metals Spoofing Scheme A federal jury in the 
Northern District of Illinois convicted a former trader at JPMorgan Chase and Credit Suisse today of fraud 
in connection with a spoofing scheme in the gold and silver futures markets. According to court 
documents and evidence presented at trial, Christopher Jordan, 51, of Mountainside, New Jersey, was an 
executive director and trader on JPMorgan's precious metals desk in New York from 2006 to 2009, and 
on Credit Suisse's precious metals desk in New York in 2010. Between 2008 and 2010, Jordan placed 
thousands of spoof orders, i.e., orders that he intended to cancel before execution, to drive prices in a 
direction more favorable to orders he intended to execute on the opposite side of the market. 
/jlne.ws/3UPPquZ 

The FCA has fined Santander UK Plc (Santander) £107,793,300 after it found serious and persistent gaps 
in its anti-money laundering (AML) controls, affecting its Business Banking customers. Between 31 
December 2012 and 18 October 2017, Santander failed to properly oversee and manage its AML systems, 
which significantly impacted the account oversight of more than 560,000 business customers. 

• Santander had ineffective systems to adequately verify the information provided by customers 
about the business they would be doing. The firm also failed to properly monitor the money 
customers had told them would be going through their accounts compared with what actually 
was being deposited.  

• Mark Steward, Executive Director of Enforcement and Market Oversight at the FCA, said:  

• 'Santander’s poor management of their anti-money laundering systems and their inadequate 
attempts to address the problems created a prolonged and severe risk of money laundering and 
financial crime.  

• 'As part of our commitment to prevent and reduce financial crime, we continue to take action 
against firms which fail to operate proper anti-money laundering controls.'  

• In one case, a new customer opened an account as a small translations business with expected 
monthly deposits of £5,000. Within six months it was receiving millions in deposits, and swiftly 
transferring the money to separate accounts.  

https://lnks.gd/l/eyJhbGciOiJIUzI1NiJ9.eyJidWxsZXRpbl9saW5rX2lkIjoxMTUsInVyaSI6ImJwMjpjbGljayIsImJ1bGxldGluX2lkIjoiMjAyMjEyMTUuNjgyNzgwNjEiLCJ1cmwiOiJodHRwczovL3d3dy5mY2Eub3JnLnVrL2Zpcm1zL211bHRpLWZhY3Rvci1hdXRoZW50aWNhdGlvbi1mY2Etc3lzdGVtcyJ9.3DFh_gZMqGiHd9Tlxx2ynDegiVqdWqyR85K8VoAg9ks/s/752722799/br/150563876791-l
https://lnks.gd/l/eyJhbGciOiJIUzI1NiJ9.eyJidWxsZXRpbl9saW5rX2lkIjoxMjYsInVyaSI6ImJwMjpjbGljayIsImJ1bGxldGluX2lkIjoiMjAyMjEyMTUuNjgyNzgwNjEiLCJ1cmwiOiJodHRwczovL3d3dy5mY2Eub3JnLnVrL3B1YmxpY2F0aW9ucy9jb25zdWx0YXRpb24tcGFwZXJzL2NwMjItMjMtZmVlcy1sZXZpZXMtcHJvcG9zYWxzLTIwMjMtMjQifQ.t-wKVQEJvDAWO-8jGk_ErueDNEgwUz2vX6jURrIP6_Q/s/752722799/br/150563876791-l
https://r20.rs6.net/tn.jsp?f=001L5Dskqlz6zbWUTXNj6h4zObmVG5TwpsWGa3z5xeIAdesWBHCUudKnBt60yUgPnSaaL20c8RBWgmd_JRGvq5gZsa4H7U7MIWo7CpcLImPPWFc1izl0-2LAPFeoDFEjbOCeN08eS5gsyVFQ_tE8ViH6w==&c=OS0LzVBLWQjGE5jHy8uLs7K0ozuRnxOVqsYLVM-Bi1vnd_JM1XKX1g==&ch=lwSE5HgHCbY6hfIVpGwTFFGhVarhd8iuukolov_LHGVNtwmPdLcb7g==
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• Although the account was recommended for closure by the bank’s own AML team in March 
2014, poor processes and structures meant that this was not acted upon until September 2015. 
As a result, the customer continued to receive and transfer millions of pounds through its 
account.  

• Santander agreed to a request from law enforcement to keep the account open in September 
2015, however, it failed to keep track of this request and the account remained open until the 
FCA wrote to Santander in December 2016.  

• The FCA identified several other Business Banking accounts which Santander failed to manage 
correctly, leaving the bank open to serious money laundering risk. There were also examples of 
the bank failing to promptly deal with ‘red flags’ associated with suspicious activity, such as 
automated monitoring alerts.  

• These failures led to more than £298 million passing through the bank before it closed the 
accounts.  

• Santander knew that there were significant weaknesses in its AML systems and controls and 
began a programme of improvements in 2013. While these changes resulted in some 
improvements, Santander concluded that the changes did not adequately address the underlying 
weaknesses and, in 2017, decided to implement a comprehensive restructuring of its processes 
and systems. Santander UK continues to invest in its ongoing transformation and remediation 
programme.  

• Santander has not disputed the FCA’s findings and agreed to settle, which means it has qualified 
for a 30% discount. Without the discount, the financial penalty would have been £153,990,400.  

• As part of its role to protect consumers and the market, the regulator has repeatedly stepped in 
and penalised firms for poor management of their AML systems. For example, it has fined 
Standard Chartered Bank £102.2 million, HSBC Bank plc £63.9 million, and its investigation led 
to NatWest being fined £264.8 million.  

• Notes to editors 

1. The Final Notice for Santander UK Plc (PDF) 

The FCA has fined BGC Brokers LP, GFI Brokers Limited and GFI Securities Limited (together, BGC/GFI) 
£4,775,200 for failing to ensure they had appropriate systems and controls in place to effectively detect 
market abuse. BGC/GFI failed to properly implement the Market Abuse Regulation (MAR) trade 
surveillance requirements. This meant there was an increased risk that potentially suspicious trading 
would go undetected. 

• BGC/GFI are inter-dealer brokers specialising in broking exchange listed and over-the-counter 
financial products and related derivative products. It is of fundamental importance to the integrity 
of the market that brokers such as BGC/GFI have effective market abuse surveillance systems 
in place. 

• Between July 2016 and January 2018, BGC/GFI had manual, automatic and communications 
surveillance processes that were deficient, and therefore, inadequate in properly addressing the 
risk of market abuse. Additionally, BGC/GFI’s systems for monitoring market abuse did not have 
proper coverage of all asset classes which are subject to MAR. 

• Mark Steward, Executive Director of Enforcement and Market Oversight, commented: 

• ‘Oversight of our markets is a regulated partnership between the FCA and market participants 
and so gaps or holes in a firm’s ability to monitor and detect abusive trading poses direct risks 
to market integrity. This case is another example of the FCA’s determination to ensure firms 
prioritise market integrity and the maintenance of high standards of compliance.’ 

• BGC/GFI agreed to resolve the case at an early stage and qualified for a 30% discount. Without 
this discount, the fine would have been £6,821,800. 

• BGC/GFI have since enhanced their systems and controls.  

https://www.fca.org.uk/news/press-releases/fca-fines-standard-chartered-bank-102-2-million-poor-aml-controls
https://www.fca.org.uk/news/press-releases/fca-fines-hsbc-bank-plc-deficient-transaction-monitoring-controls
https://www.fca.org.uk/news/press-releases/natwest-fined-264.8million-anti-money-laundering-failures
https://www.fca.org.uk/publication/final-notices/santander-uk-plc-2022.pdf
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• Notes to editors 

1. Final Notice for BGC/GFI. 
2. The FCA conducts its own surveillance for market abuse by consolidating data obtained from 

market participants to detect potential insider dealing and market manipulation. 
3. MAR was introduced in 2016 and expanded requirements to detect and report potential market 

abuse. It introduced a requirement to monitor both orders and trades to detect potential and 
attempted market abuse across a broad range of markets and financial instruments. 

4. The FCA’s Market Surveillance team conducts specialist supervision of the suspicious 
transaction and order reporting (STOR) regime. As part of its extensive supervisory programme, 
it undertakes regular and ad hoc visits to a wide range of market participants to assess their 
market abuse surveillance arrangements. 

5. BGC Brokers LP (BGC), GFI Brokers Limited and GFI Securities Limited (GFI) are separate legal 
entities. BGC is the UK subsidiary of BGC Inc. GFI was purchased by BGC Inc in January 2016. 
Although GFI is run separately, it is part of the wider BGC organisation and shares the same 
compliance department. 

6. MAR is a significant piece of legislation that covers the offences of insider dealing, unlawful 
disclosure of inside information, and market manipulation. Firms that arrange or execute 
transactions in financial instruments are required by Article 16(2) of MAR to establish and 
maintain effective arrangements, systems, and procedures to detect and report potential market 
abuse. 

7. These failings meant that BGC/GFI breached Article 16(2) of MAR and Principle 3 of the FCA’s 
Principles for Businesses – that a firm must take reasonable care to organise and control its 
affairs responsibly and effectively, with adequate risk management systems. 

The FCA has fined Metro Bank PLC £10,002,300 for breaching the Listing Rules by publishing incorrect 
information to investors. The FCA has also decided to fine Metro Bank’s former Chief Executive Craig 
Donaldson and former Chief Financial Officer David Arden £223,100 and £134,600, respectively, for being 
knowingly concerned in Metro Bank’s breach. 

• Metro Bank has not referred the FCA’s decision to the Upper Tribunal. The two individuals have 
referred their respective Decision Notices to the Upper Tribunal where they will each present their 
case. Any findings in the individuals’ Decision Notices are therefore provisional and reflect the 
FCA’s belief as to what occurred and how it considers their behaviour should be characterised. 

• The Upper Tribunal will determine whether to uphold the FCA’s decisions against the two 
individuals or not and whether there are any other actions that should be taken by the FCA. The 
Upper Tribunal's decision will be made public on its website following a hearing. Accordingly, the 
action outlined in the individuals’ Decision Notices will have no effect pending the determination 
of the cases by the Upper Tribunal. 

• As part of its quarterly financial results, Metro Bank regularly reported to the market on its 
prudential position, including the Risk Weighted Assets (RWA) on which its regulatory capital 
requirements are based. Metro Bank published incorrect information concerning its RWA figure 
in its third quarter trading update (the October Announcement) on 24 October 2018. 

• Metro Bank was aware at the time that this figure was wrong and failed to qualify it or explain in 
the October Announcement that it was subject to an ongoing review and would require a 
substantial correction. Metro Bank also failed to consider, and to seek legal advice on, whether 
the incorrect RWA figure ought to be qualified or explained in the October Announcement. As a 
result, Metro Bank failed to take reasonable care to ensure that the October Announcement was 
not false and misleading and did not omit relevant information. 

• The FCA considers that Mr Donaldson and Mr Arden were knowingly concerned in Metro Bank’s 
breach of the Listing Rules. They were aware that the RWA figure in the October Announcement 
was wrong and would require substantial correction. Despite this, they failed to consider whether 

https://www.fca.org.uk/publication/final-notices/bgc-gfi-2022.pdf
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the figure ought to be qualified or explained and failed to seek legal advice on this question. When 
the correct RWA figure was announced in January 2019, it contributed to a 39% fall in Metro 
Bank’s share price. 

• Mark Steward, Executive Director of Enforcement and Market Oversight, said: 'Listed firms must 
ensure that the information they are disclosing to the market is right. This is what investors are 
entitled to receive. 

• 'The UK’s Listing Rules impose high standards on issuers and their officers which Metro Bank, 
Mr Donaldson and Mr Arden failed to meet in this case.' 

• Notes to editors 

1. Metro Bank is a dual-regulated firm which was initially admitted to the Official List of the London 
Stock Exchange in 2016 and at the time of the announcement, was a member of the FTSE 250. 

2. Final Notice for Metro Bank PLC. 
3. Decision Notice for Craig Donaldson. 
4. Decision Notice for David Arden. 
5. Mr Craig Donaldson was Metro Bank’s CEO from March 2009 until December 2019. 
6. Mr David Arden was Metro Bank’s Chief Financial Officer (CFO) from March 2018 until February 

2022. 
7. On 22 December 2021, the PRA published a Final Notice against Metro Bank and imposed a 

penalty of £5,376,000 for failings associated with the Bank’s RWA reporting to the PRA. 

Qatar MO: Qatar offered European lawmakers World Cup tickets, free trips to the Gulf state and other 
valuable hospitality as it sought to persuade them to soften their criticism of its treatment of workers 
ahead of the tournament. The way [Qatari officials] engaged was off. They wanted to convince lawmakers 
there was no exploitation of workers there 

Metro Bank Fined £10M For Breaking Listing Rules; The Financial Conduct Authority said on Monday that 
it has fined Metro Bank £10 million ($12.3 million) for breaching listing rules by failing to publish correct 
information for investors, saying the lender did not ensure that its announcement was free from error. 
Read full article »  

City of London Workers Want to Make WFH From Abroad Easier, Survey Finds; Finance workers are 
pushing for simpler rules for cross-border remote working, the latest sign that the pandemic-fueled 
appetite for flexible work isn't abating. The UK government, which launched a review into cross-border 
working rules earlier this year, should adopt common standards around tax, immigration policies and 
regulatory oversight, according to a report by the City of London Corporation and consulting firm EY 
published Wednesday. /jlne.ws/3uUMvGU 

ECB to Allow Staff to Work Remotely for About Half of the Time; The European Central Bank will let staff 
work remotely for 110 days a year - roughly half their time. The rules, which take effect Jan. 1, permit as 
many as 10 days a month away from desks. That's stricter than the current system, under which 
employees must show up at the office at least eight days a month. /jlne.ws/3UZ2LRx 

EU to tighten requirements for commodity derivatives traders The European Commission has published 
proposed changes to how commodity derivatives trades are managed within the bloc, which include 
ending the exemption for non-financial firms on reporting off-exchange trades. "To build resilience, the 
lessons drawn from the recent developments in energy markets, with several energy companies facing 
liquidity issues when using derivatives, need to be taken into account," the EC said in the draft proposal. 
Reuters  Oil Price  

https://www.fca.org.uk/publication/final-notices/metro-bank-2022.pdf
https://www.fca.org.uk/publication/decision-notices/craig-donaldson-2022.pdf
https://www.fca.org.uk/publication/decision-notices/david-arden-2022.pdf
https://www.bankofengland.co.uk/-/media/boe/files/prudential-regulation/regulatory-action/final-notice-from-pra-to-metro-bank.pdf
https://www.ft.com/content/71ada9f4-3948-416a-9f74-47ff21bfa35c
https://www.law360.co.uk/financial-services-uk/articles/1557195?nl_pk=e7f91e58-6b03-45d4-a605-3913c0743a93&utm_source=newsletter&utm_medium=email&utm_campaign=financial-services-uk&utm_content=2022-12-13&nlsidx=0&nlaidx=0
https://www.law360.co.uk/financial-services-uk/articles/1557195?nl_pk=e7f91e58-6b03-45d4-a605-3913c0743a93&utm_source=newsletter&utm_medium=email&utm_campaign=financial-services-uk&utm_content=2022-12-13&read_more=1&nlsidx=0&nlaidx=0
https://r20.rs6.net/tn.jsp?f=001AFgkQPMNmpAt3CsY3OOuRExpDVOPgLcpI-wtsRtdguvtZJC4kIHZ6kgXuN-gPajPFx6_RZDsgtSKAxxSa8kyraJB_DSSW1vo7317UumIg6bA6GK2MvaCe5KJVN9BZB1WYbApAx5AGdvo_HyZMrqL0g==&c=2JXXS1sfgZbHZjsCfbkO53BN2A9rc3FCacoDOMvzEFk_0H1F3jSy3Q==&ch=K2WKSpwQaJ-gys0hBsgUOhAgBnsDRJlXCjBDtHxOsFUyfHULggXqkg==
https://r20.rs6.net/tn.jsp?f=001AFgkQPMNmpAt3CsY3OOuRExpDVOPgLcpI-wtsRtdguvtZJC4kIHZ6kgXuN-gPajP7-TO1z7dFKBg9vA1SCRQXrdj1cRcnvDKnP9qyQmXl_84LX5i-f9kZsObQDYfYkr48KAInBv8Jw7828WjdBiIUA==&c=2JXXS1sfgZbHZjsCfbkO53BN2A9rc3FCacoDOMvzEFk_0H1F3jSy3Q==&ch=K2WKSpwQaJ-gys0hBsgUOhAgBnsDRJlXCjBDtHxOsFUyfHULggXqkg==
http://r.smartbrief.com/resp/pMwJCPmvcUDuunrFCigawxBWcNoQqV?format=multipart
http://r.smartbrief.com/resp/pMwJCPmvcUDuunrFCigawxBWcNoQqV?format=multipart
http://r.smartbrief.com/resp/pMwJCPmvcUDuunrGCigawxBWcNtJZw?format=multipart
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• The European Union flagged tougher requirements on Wednesday for commodity companies 
using derivatives markets after failing to meet higher collateral calls when gas prices rocketed 
due to Russia's invasion of Ukraine. FISMA proposed EMIR changes in a draft law updating rules 
on clearing derivatives to better withstand shocks after governments had to help some energy 
companies meet higher margins on derivatives. "To build resilience, the lessons drawn from the 
recent developments in energy markets, with several energy companies facing liquidity issues 
when using derivatives, need to be taken into account," the draft EU law published on Wednesday 
said. 

• Energy and other commodity firms use derivatives markets to hedge sales and shield themselves 
against volatile price moves. Brussels has already introduced a package of quick fixes, such as 
widening what can be used as collateral to meet margin calls, but said more structural changes 
were now needed. 

• Europe is simply switching gas dependency from Russia to U.S.-RIA cites Kremlin 

• One lesson from recent turmoil in energy markets is to scrap an exemption given to non-financial 
firms from reporting their off-exchange derivatives trades. The aim is to give regulators more 
data on markets, the draft law says. 

• There will also be more emphasis on making sure energy firms are aware of potentially higher 
margin calls in a market crisis. 

• The draft law also requires the bloc's securities watchdog ESMA to compile a report and cost 
benefit analysis on whether clearing houses should have "segregated" or separate accounts for 
non-financial and financial sector members to avoid cross-sector contagion in a crisis. 

• The volume threshold at which mandatory clearing of derivatives contracts kicks in should also 
be looked at. "ESMA is encouraged to consider and provide, inter alia, more granularity for 
commodity derivatives," the draft law says. 

• They could also be differentiated in relation to environmental, social and governance criteria, 
environmentally sustainable investments or crypto-related features, it said. 

DTCC North America Re-write Update; We wanted to provide an update of the week’s reporting and what 
we are seeing. So far there have been no issues on our end and it appears that most of the issues we are 
seeing are growing pains due to the new requirements. That is especially apparent in the top NACK reasons, 
see attached. The good news is that the acceptance rate is climbing day by day and when we speak with 
specific firms, they are aware of their issues and are working to fix them. Please see attached for some 
more details. Keep in mind that this does not represent BAU as it includes Sunday’s submissions and most 
firms have not updated existing trades yet and the growing pains previously mentioned. This is meant to 
give an idea of what has happened to date. 
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PFOF; French resolution may lead EU to adopt US-style rules for PFOF German and Czech proposals 
would also put kibosh on commission’s mooted ban on the practice; When EU member states can’t agree 
on a new regulation, the US may be the country to set the direction.  

• The Council of the EU is attempting to resolve a deadlock between member states on whether 
retail brokers can be paid to execute their flows with specific platforms. The council, comprising 
the elected governments of the EU’s 27 member states, has been weighing up three sets of 
compromises, and is now likely to allow payment for order flow (PFOF) in some form. 

On 8 December 2022, the FCA’s new rules for the Appointed Representatives (AR) regime come into 
effect. In our previous briefing note covering the FCA’s Policy Statement on the updated AR regime we 
described 5 key areas of change and key steps for principal firms to consider when preparing for the new 
regime. 

• As part of the FCA’s enhanced reporting requirements under the updated AR regime, principal 
firms will need to provide information about new and current ARs. The regulator intends to issue 
a Section 165 data request in December 2022. Firms should expect to receive this between 8 
December and 10 December 2022. This will include: 

• reasons for any appointments; 

• nature of regulated business; 

• whether any unregulated business is conducted; 

• anticipated revenue; 

• nature of financial arrangements between principal and AR; and 

• complaints information and whether the AR is part of a group. 

• The Section 165 data request will go to the Principal User on Connect. 

• Firms will have until 28 February 2023 to respond. 

https://www.nortonrosefulbright.com/en-gb/knowledge/publications/aaf47474/spotlight-on-the-appointed-representatives-regime
https://www.fca.org.uk/firms/appointed-representatives-principals
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• The FCA is committed to improving and strengthening the AR regime. This includes targeted 
supervision of principal firms across the whole financial services sector, by a new AR 
department. 

On 8 December 2022, the FCA published a new webpage concerning the section 165 data request which 
it is sending to principal firms asking for more information about their appointed representatives. The 
webpage also includes responses to common questions. Principal firms have until 28 February 2023 to 
respond to the request. 

FCA fines Santander UK Â£107.7 million for repeated anti-money laundering failures; The FCA has fined 
Santander UK Plc (Santander) Â£107,793,300 after it found serious and persistent gaps in its anti-money 
laundering (AML) controls, affecting its Business Banking customers. /jlne.ws/3hfZ6kH 

FCA issues warning over CFD marketing The UK FCA has warned brokers offering contracts for 
difference products that they must be marketed and sold to retail customers fairly, as it said that a 
"significant minority" of firms were acting inappropriately. In a letter to regulated companies, the FCA said 
that there were "inherent conflicts of interest" in the market. Financial Times  

Quomply Newsletter: MiFID Pain Points Guide, Webinar Recording, Troubleshooting MiFID;  

• Compliance Becoming More Costly: KPMG & Innovate Finance Report highlights benefits of 
increased adoption of RegTech, as demonstrated by Qomply's Use Case 

• Webinar Recording: Representatives from the Investment Association, Tradeweb & Kroll discuss 
Transaction Reporting Pain Points 

• New Partnership: Quomply Joins London Stock Exchange Group's Regulatory Reporting 
Platform Partner Programme 

• Regulatory Conference Round Up: Key Issues & Takeaways from Qomply's 2022 Regulatory 
Conference 

• MiFID Pain Points Free Guide: The Silent Issues in your Transaction Reporting  

• FIRDS Tool Try it for free now 

Russian Arrested In UK Over Suspected Money Laundering; The National Crime Agency said it has 
arrested a wealthy Russian businessman and two other men on suspicion of a range of offenses 
including money laundering, conspiracy to defraud and conspiracy to commit perjury. Read full article »  

FCA publishes Decision Notices against three bond traders for market manipulation; The FCA has 
published Decision Notices given to Diego Urra, Jorge Lopez Gonzalez and Poojan Sheth, three bond 
traders, for market abuse. Press Releases First published: 07/12/2022 Last updated: 07/12/2022  

Shame that the FCA published this just after our monthly compliance meeting. 

• Mizuho EGB market maker fined 30% of his c. £1.3 Ann income for 2016 

• Relates to spoofing Eurex BTP futures to exit RFQ risk 

• Still to go to the FCA “Tribunal” – perhaps odd that the determinations are therefore made public 
(prejudicial)?  

• To what extent is policing the Eurex on exchange activities a BAFIN matter? 

• To what extent is policing the Italian bond market a CONSOB matter? 

• Since the spoof size was firm and dealable (i.e., no credit turned off) matters turns presumably 
on thought-policing of the trader intent (c.f. “Flashboys” for instance) 

https://www.fca.org.uk/firms/appointed-representatives-principals/section-165-request
https://r20.rs6.net/tn.jsp?f=001bbaMxUMssa8_HpckvNufismZnZSdU1YjGB6WlNFfE4Vht1FY2GrTRKR15rIUUbBUB6ItdyYuDcT277V40L3S1mNtkA-Jt9A3iVMWDwGF8Unb5clMuGERQ4fbmOpVI7yaFM1YtY-dVNnCxLmHxNAhHQ==&c=U5DxtstueYjD32nf8L0bDFlsxOakZ2i2RSzn8e5kld8lMkOOgY7-SQ==&ch=WXxzFlMyC1ta4b7-o4SNNsNONSJHUcxdpoCcaHAqx8xPELmuml3nag==
http://r.smartbrief.com/resp/pMdHBWmgBjDusPbiCidWqYCicNcCom?format=multipart
http://r.smartbrief.com/resp/pMdHBWmgBjDusPbiCidWqYCicNcCom?format=multipart
https://d326yr04.eu1.hubspotlinksstarter.com/Ctc/L0+113/d326yr04/VVBqQ_2LJXGqVTB7sD3WzV7pVVm64t4TdlDLMkNll13lSbNV1-WJV7CgMVcW2lYzHd2nrFxfW22gP1L82bT3DW7fX8tQ6WNHTLW765DBc23zKtbW5XCd8v1tYFDJW9c3DSf3GTxp9W8_Pr746WNS5dN2W5XT1lj1htW7Z4nTN7jhB6LW2fGLxf7LFV0pW6z6XL83sSxMYMqx6wMY1GH_W80mP637tSD5wW6mWrCF2fXv-4W6XYnrp3tfJjbW1Ly37F7dPk4zN6sKr9jchR3PW5SvNkW4DGPMJW2qv-Cg2z0lxvW4bfS-835jdW4W15fPQf4Tfm0NW7BDSrV39wV3b37hR1
https://d326yr04.eu1.hubspotlinksstarter.com/Ctc/L0+113/d326yr04/VVBqQ_2LJXGqVTB7sD3WzV7pVVm64t4TdlDLMkNll13lSbNV1-WJV7CgZfJW9dgCNc4K_3bBW9cH_bN1T-10fW7DMQcr2JD3vnVbpSzf6xNsPVVnL-0w5qcnXDW9dPbLb9gRM78W73zCh14TvPvvW3Zfr3V8J4RRKW3k42zv5x3MBkW5GxwBt93KPgKW62dXHV5HPcWsW6gHBZh3sNNQdW3xfCbY1wbX3xVBQc6p24Cz3GW5CG3sC6347-QN548X0gKHwb5W7GXYSy3_s5_mW1T_rmM3Cwv9ZW1YPvZq444bFMW1lgwL07Xb2XcW6m2mWs6GT98ZW4vz0dt64rvVb3hPq1
https://d326yr04.eu1.hubspotlinksstarter.com/Ctc/L0+113/d326yr04/VVBqQ_2LJXGqVTB7sD3WzV7pVVm64t4TdlDLMkNllk3lSc3V1-WJV7CgZnwW4KgmbQ90gLMJW1JtJH84l4wxdW4C3Ywt58W458W3l0dj87lvV7kMDjyHs-dJhCMmQkKbH8N23W37Vv4t89x0JsW5nbV4L5ykV6XW7cyR2F4PXKqbW60czYm5TwQ3tVbTks53Gw2LQW5fzk9h7yK1q6W4t_00k4qF_m2N5mKCMh6x5hxVKbNxB2C-zqQW348sg45yjB1vW12Dt4N6R8zHwW6-rQ0K1HgtrJVVhY8Y74Zy9HW8NZbn42SwvhKN3dRy1WQhlX3W4zHpTW3rPPdMN6R3Ql6fJshkW4lgg276y15Pm31qN1
https://d326yr04.eu1.hubspotlinksstarter.com/Ctc/L0+113/d326yr04/VVBqQ_2LJXGqVTB7sD3WzV7pVVm64t4TdlDLMkNllk3lSc3V1-WJV7CgBX0W8GrtfZ4djqygW3HdCvC6FbJ3qW6TQNnQ6yC1YfW4V88ts7nKhQBW81FF9C59m00PW2cRJTm1w5ghJW4YT-J31TPFDDMg26bYMtd_FW9m59TS4BfqXTW113S4112GCg5W3LLpGh2b2yxpW2kVc5R6pSf8pW5DCnWn4B84YjW4GXY9n1KsVDHN3y12QTkV9nCW697-YP2px21yW4LBc833M8shTW6DYMfg2ysjzGW16V-g46sL68QW5qxFSv5rKnq5W1V2sz55l4CRmW2p_hk_1Cc2l4W6_jxyN3cNLGwW4SR1gR3qZhZV37f51
https://d326yr04.eu1.hubspotlinksstarter.com/Ctc/L0+113/d326yr04/VVBqQ_2LJXGqVTB7sD3WzV7pVVm64t4TdlDLMkNll13lSbNV1-WJV7CgCH4V-3xB05XWpC2W39z29R1hztlPW1z7vTM586zwXW5k_JYP3jLTv5W1rq50p8ccN_bV3Pyr66J8b8vW3JGYBZ78S-J1W6F1dbG5f97wkVLlgZn5cxyTKW2sHggg4KgBH5W62MCsr5-PF1LW7XYmG13h0knxW7PLv8S3s3kG7W2_dLr57nw5RhN6g30fWM-8wYW7-Gc_39b78VdW2ttCM-5YLpK8W6tp2kG4f79BhW6DkpXx3K6Jr-W6XzcfL4sbKLZW2SNLMY1S-_WzW25FtHh2Gxh0Y385H1
https://d326yr04.eu1.hubspotlinksstarter.com/Ctc/L0+113/d326yr04/VVBqQ_2LJXGqVTB7sD3WzV7pVVm64t4TdlDLMkNllk3lSc3V1-WJV7CgRKRW4gpgm637BRlDW4YlV3J7NghLMW1Lz5rP8C-L1hW6DsQtG5tLmpyW1SjWZf2Sq0QqW3yLv0W3nkyGwW2mwKJV3HpBrXW386QMP957vYwW66SlcM5slFqmW3wc2YW8nSlztN8WShHzgHWkhW3Why1k8xtsQwW7Wmtnn3Y4cklVLK86y3nzkXKW6FYKjz9bFb-GN5ht8plHZbhjW25Bd7Z79q5LcN2r0Yt-nZtz7W1MZ4vd7xhr_jW1gFJcw86kMZbW5Q99cG1JYR6fW6_gNdN6KJ8RwVkMPs97JkYH5VCwFcr28DvSm3mwP1
https://www.law360.co.uk/financial-services-uk/articles/1554966?nl_pk=e7f91e58-6b03-45d4-a605-3913c0743a93&utm_source=newsletter&utm_medium=email&utm_campaign=financial-services-uk&utm_content=2022-12-06&nlsidx=0&nlaidx=1
https://www.law360.co.uk/financial-services-uk/articles/1554966?nl_pk=e7f91e58-6b03-45d4-a605-3913c0743a93&utm_source=newsletter&utm_medium=email&utm_campaign=financial-services-uk&utm_content=2022-12-06&read_more=1&nlsidx=0&nlaidx=1
https://www.fca.org.uk/news/press-releases/fca-publishes-decision-notices-against-three-bond-traders-market-manipulation
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• Matters also turn perhaps on the Primary Dealer status of the firm in its ability to make both sides 
(c.f. Agent / Principal arguments) 

• Would be interesting to consider whether the same activities would have been both spotted and 
dealt with in the same way had the trades been made in the cash markets, or basis-spread 
between the cash and futures … 

• Noting that this is a rare instance where the regulator does not also/instead-of enforce against 
the firm’s systems and controls (and education) 

• Noting that this is an early instance where the regulator uses MRT and SMCR classifications  

• To what extent is the regulator policing firm-own risk-limits and trading mandates and hedging 
mandates… seemingly quite some way 

• The FCA has decided to ban Mr Urra, Mr Lopez Gonzalez and Mr Sheth from performing any 
functions in relation to regulated activity. The FCA has also imposed fines of £395,000 on Mr 
Urra and £100,000 each on Mr Lopez Gonzalez and Mr Sheth. 

• The traders, who worked at Mizuho International Plc at the time, have referred the Decision 
Notices to the Upper Tribunal where they and the FCA will each present their cases. 

• The Tribunal will then determine what, if any, is the appropriate action for the FCA to take, and 
will remit the matter to the FCA with such direction as the Tribunal considers appropriate for 
giving effect to its determination and in relation to the prohibition orders, whether to dismiss the 
references or remit them to the Authority with a direction to reconsider and reach a decision in 
accordance with the findings of the Tribunal. 

• The Tribunal’s decision will be made public on its website. Accordingly, the proposed action 
outlined in the Decision Notices will have no effect pending the determination of the case by the 
Tribunal. 

• The FCA considers that the traders placed large misleading orders for BTP Futures that they did 
not intend to execute, giving false and misleading signals and a false or misleading impression 
as to the supply or demand of Italian Government Bond futures (BTP Futures) between 1 June 
2016 and 29 July 2016. At the same time, they placed small orders which they did intend to 
execute on the opposite side of the order book. 

• The FCA considers that the individuals repeated this pattern of deliberate and intentional market 
manipulation on a number of occasions and were dishonest. 

• In the FCA’s view, the fines and the bans that it has decided to impose reflect the serious nature 
of the breaches set out in the Decision Notices and should act as a deterrent to other market 
participants.  

• There are no other ongoing investigations or actions relating to the trading. 

• Notes to editors 

1. The Decision Notices outline the reasons for the FCA’s actions. 
2. Decision Notice for Diego Urra. 
3. Decision Notice for Jorge Lopez Gonzalez. 
4. Decision Notice for Poojan Sheth. 

• During the period 1 June to 29 July 2016, Mr Urra utilised an abusive trading strategy in EGB 
futures on the EUREX Exchange in Italian Government Bond futures (“BTP Futures”). He would 
place a large sized order on one side of the order book for the purpose of creating the impression 
of increased supply or demand, with the objective of assisting the execution of a smaller genuine 
order he wished to trade on the opposite side of the order book. For example, if Mr Urra wanted 
to buy bond futures, as well as placing a bid for those futures, he would place a large order to sell 
bond futures. The purpose of this was to create the impression that there was additional supply 
in the market with the aim of encouraging other market participants to sell (thereby increasing 
the chances of his buy order being executed). Once the smaller genuine order had been executed, 
he would cancel the large order.  

https://www.fca.org.uk/publication/decision-notices/diego-urra-2022.pdf
https://www.fca.org.uk/publication/decision-notices/jorge-lopez-gonzalez-2022.pdf
https://www.fca.org.uk/publication/decision-notices/poojan-sheth-2022.pdf
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• 2.4. Furthermore, this same pattern of abusive conduct through the placement of large orders 
on the opposite side of the book was also carried out by Mr Urra in concert with Mr Lopez and 
Mr Sheth. For example, Mr Urra would place an order he genuinely wished to trade and Mr Lopez 
or Mr Sheth would place a much larger order on the opposite side of the book for the purpose of 
creating the impression of additional supply or demand, thus assisting the execution of the 
genuine order.  

• 2.5. Through the placement of these large misleading orders, Mr Urra and the other Traders 
falsely represented to the market an intention to buy or sell when their actual intention was the 
opposite. The only purpose of the large orders was to assist the execution of the smaller genuine 
orders that the Traders wanted to trade. The abusive trading strategy was such that it was 
unlikely the large misleading orders would themselves trade; notably, they were placed away 
from the touch (that is, the highest price to buy and the lowest price to sell) and were quickly 
cancelled.  

• 2.6. This conduct gave false and misleading signals to the market as to demand and supply. It 
amounted to market manipulation which since 3 July 2016 has been prohibited by Article 15 of 
the Market Abuse Regulation, and until 2 July 2016 was prohibited by section 118(5) of the Act 
(the Relevant Period straddles the date on which the Market Abuse Regulation came into effect 
in the UK). Article 15 of the Market Abuse Regulation and section 118(5) of the Act are equivalent 
provisions; section 118(5) refers to “a false and misleading impression” rather than “false and 
misleading signals”, but the Authority considers that there is no material difference between 
those concepts for the purposes of this Notice. 

• 2.7. This market manipulation was serious and directly undermined the integrity of the market. 
Other market participants would likely have altered their trading strategies as a result of the false 
and misleading signals given by the large orders. For example, when Mr Urra placed a large buy 
order it gave a false signal that there was a material buyer in the market and other buyers, 
anticipating that the market was likely to move higher, would likely act with more urgency in order 
to secure the execution of their buy orders. The same is true in the opposite direction when he 
placed large sell orders.  

• 2.8. Mr Urra frequently repeated this pattern of abusive conduct during the Relevant Period. The 
Authority has identified 31 occasions on which he carried it out by himself, and 98 occasions 
when he did so acting in concert with Mr Lopez and/or Mr Sheth. Irrespective of which of the 
Traders placed the orders on specific occasions, they were each individually responsible for 
participating in the abusive trading strategy, which was collaborative and undertaken for a 
common purpose.  

• 2.9. Mr Urra knew that placing large orders on the opposite side of the book to assist the 
execution of other orders he or another Trader genuinely wanted to trade would result in false 
and misleading signals to the market. Furthermore, he knew that this would be likely to impact 
the trading activities of other market participants. His conduct constituted deliberate, intentional 
and repeated market manipulation and was dishonest. 

On 6 December 2022, the Global Foreign Exchange Committee (GFXC) issued a press release concerning 
its recent video conference meeting where, among other things, it nominated and elected a new Co-Vice 
Chair. Also during the meeting GFXC members also agreed to commission a Digital Proportionality Tool 
for facilitating FX Global Code adherence. This tool to be made publicly available on the GFXC website in 
2023, will organise the 55 FX Global Code Principles based on a participant’s role in the foreign exchange 
market with the intention of streamlining the adherence process. 

 

Two newly/recently(?) published REMIT decisions, and a new-look REMIT decisions page at ACER; 
ACER's website seems to have been having some technical problems recently. Now that it's back on line, 
there's a redesigned page for NRA REMIT decisions. It has added functionality, allowing searches by 

https://www.globalfxc.org/press/p221206.htm
https://lnkd.in/eamWjkek
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Member State, type of REMIT breach, status (e.g. final, under appeal or with the possibility of appeal) and 
decision year. 

• ACER's REMIT page now includes a couple of cases that I am sure weren't there before. They 
were adopted in March this year, both from Austria, both criminal and both on Article 4. Both 
cases involve the late and incomplete publication of inside information. Wien Energie GmbH and 
Verbund Energy4Business GmbH published information about the decommissioning of power 
plants two or three weeks respectively after the date of the internal decision. In both cases, the 
published notices also gave incorrect information about the nature of the closure. The cases 
seem to have been investigated by the Austrian NRA E-Control, and the cases were then 
prosecuted before the Vienna Magistrates' Court, which found that the companies had 
committed administrative offences. The Court imposed a fine of €1,000 plus costs per director. 

• These decisions are an interesting illustration of the range of REMIT enforcement mechanisms 
- in many Member States, it is the NRA itself that imposes an administrative penalty, but in others, 
like Austria, there is the possibility of criminal enforcement. 

 

 

Seizing the opportunity: 5 recommendations for  crypto asset related crime and money laundering by 
Basel Institute on Governance and Europol. 

• "As the use of  cryptoassets expands into practically every country and sector, so does its abuse 
to commit new forms of crime and launder criminal proceeds. Yet with the right tools, capacity 
and cooperation, the unique characteristics of blockchain-based technologies offer an 
unprecedented opportunity to investigate organised crime and money laundering networks and to 
recover stolen funds." 

• 5 Recommendations: 

1. Break down silos between “traditional” and “crypto” 
2. Regulate broadly and make full use of existing laws 
3. Take advantage of the blockchain to disrupt organised crime 
4. Raise crypto literacy through capacity building and clear communication 
5. Increase public-private cooperation 

https://www.linkedin.com/feed/hashtag/?keywords=crypto&highlightedUpdateUrns=urn%3Ali%3Aactivity%3A7007652706102169600
https://www.linkedin.com/company/basel-institute/
https://www.linkedin.com/company/europol/
https://www.linkedin.com/feed/hashtag/?keywords=cryptoassets&highlightedUpdateUrns=urn%3Ali%3Aactivity%3A7007652706102169600
https://www.linkedin.com/feed/hashtag/?keywords=blockchain&highlightedUpdateUrns=urn%3Ali%3Aactivity%3A7007652706102169600
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WH Crypto Currently Webinar Series: The SEC’s Oversight of Crypto on December 14; Join us for the third 
session in our webinar series addressing the focus of various government agencies on crypto. 

During this program, WilmerHale attorneys Tiffany J. Smith, Michael Mugmon, Matthew Beville and Joseph 
Toner will discuss the SEC’s (SEC) oversight of crypto and how this could impact market participants. 

o The panellists will discuss: 
o the SEC’s jurisdiction over crypto assets and intermediaries; 
o the SEC’s focus on “crypto” investment companies; 
o recent SEC crypto enforcement actions; and 
o the actions the SEC may take to further regulate the crypto ecosystem and its participants. 
o During the webinar, participants will have the opportunity to contribute questions online. CLE 

credit will be provided.  
o About Wilmer Hale’s Crypto Currently Webinar Series 
o This webinar is part of a series presented by our Blockchain and Cryptocurrency Working Group, 

a cross-disciplinary group of lawyers that helps dynamic companies stay agile and achieve their 
goals while mitigating risk and guides established financial institutions as they explore the 
potential of blockchain and crypto. Consistent with President Biden’s Executive Order on 
Ensuring Responsible Development of Digital Assets, which calls for a “whole-of-government 
strategy” for crypto, these webinars will address the approaches taken by various government 
agencies to regulate crypto, including the Department of Justice, SEC, Federal Reserve, Federal 
Deposit Insurance Corporation, Office of the Comptroller of the Currency, Department of the 
Treasury, Consumer Financial Protection Bureau, Federal Trade Commission and Internal 
Revenue Service.  

o Webinar Details; Wednesday, December 14, 2022 | 1–2 p.m. ET; RSVP  

https://wilmerhalecommunications.com/email_handler.aspx?sid=44ad0b01-de65-4952-87c1-01ccc4315e7b&redirect=https%3a%2f%2fwilmerhalecommunications.com%2f58%2f5453%2flanding-pages%2frsvp.asp&checksum=E9D6B8C4
https://media-exp1.licdn.com/dms/document/C4E1FAQEnVeqsbc2bbg/feedshare-document-pdf-analyzed/0/1670664317522?e=1671667200&v=beta&t=4gQIk0rHR6lbyaYEbJhbKG-m3DTCsfpxiAoIx95X4Q4
https://media-exp1.licdn.com/dms/document/C4E1FAQEnVeqsbc2bbg/feedshare-document-pdf-analyzed/0/1670664317522?e=1671667200&v=beta&t=4gQIk0rHR6lbyaYEbJhbKG-m3DTCsfpxiAoIx95X4Q4
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SFC issues quarterly report; The Securities and Futures Commission (SFC) today published its latest 
Quarterly Report which summarises key developments from July to September 2022. 
During the quarter, the SFC welcomed the Central Government's support initiatives (Note 1) announced 
by Mr Fang Xinghai, Vice-Chairman of the China Securities Regulatory Commission (CSRC), to enhance 
Hong Kong's status as an international financial centre, offshore renminbi centre and risk management 
centre. The SFC also published its Agenda for Green and Sustainable Finance, setting out its next steps 
to support Hong Kong's role as a regional sustainable finance centre. /jlne.ws/3P75oPS 

Deutsche, Rabobank Rigged Bond Trades For 11 Years, EU Says; Deutsche Bank and Rabobank traders 
broke European Union competition rules over 11 years by colluding on pricing when trading Euro-
denominated government bonds, the bloc's antitrust regulator said in a preliminary report published on 
Tuesday. Read full article »  

MAR/MAD & Financial Crime 

German regulator rebukes Standard Chartered over European operations; In October, it criticised the bank 
after a special audit uncovered that its internal organisation did not meet legal requirements. 

• Last month, it threatened to fine Deutsche Bank if it missed deadlines for fixing its money-
laundering controls, the latest escalation of a four-year tussle between lender and regulator. 

• Standard Chartered Bank AG last year received an unqualified audit from EY. 

High Court tosses out case by LME traders for disclosures on nickel debacle; Hedge fund AQR and other 
market participants were seeking more information on exchange's decision to cancel trades; A London 
court has dismissed a case by hedge fund AQR Capital Management and other market participants 
against the London Metal Exchange, relieving the bourse from a request to disclose further information 
about its March decision to cancel billions dollars’ worth of nickel trades. /jlne.ws/3hLaq8L 

• Brokerage Loses Appeal Over $283M Metal Fraud Pay-out; The Court of Appeal has dismissed 
efforts by a brokerage house to cut a $284 million pay out to ED&F Man over fake receipts for 
the purchase of nickel, rejecting arguments that the commodities trader had not lost out. Read 
full article »  

Financial crime investigations in the UK: looking ahead to 2023; As we enter a recession against the 
backdrop of ongoing geopolitical instability, we expect to see significant financial crime enforcement and 
investigations in 2023, including a focus on emerging areas such as ESG, cryptocurrencies, and significant 
developments in financial sanctions.  

We predict that developments in 2023 will include: 

1. a renewed focus on fraud, including further steps towards the introduction of a new offence of 
failure to prevent fraud and more broadly moves towards an effective outsourcing to the private 
sector of fraud prevention and reimbursement. 

2. increased information sharing between regulated firms, and with the NCA and SFO. 
3. greater enforcement in relation to money laundering systems and controls. 
4. greater regulatory scrutiny in relation to ESG, regarding both greenwashing and risks such as 

modern slavery in the supply chain. 
5. further cooperation between OFAC and OFSI in relation to the coordination of sanctions. 

https://r20.rs6.net/tn.jsp?f=001l7j3dPuI17J7cEnJYx24kRRZdZSTFQZbD4FPzmavNAYgG3zz6M3zD4aX68HXm4HEHPWGgdLsWPi17hKcbHfcZre06IXM1tpnGhgIZjFLLGcqhK3DRWwmuNUUVXzvgYwZcVLIThBcRTGrttAa3V08pA==&c=0yaTsLBA4v9UIJAqJn7a_WdUwxfmTUSYmyKhWdKf7btca7IkcV8nfw==&ch=x1Qut_Vqk5qpxm9RSeRfSddc8FhcqjmXh2RioO926q0z2_IYPTmpxw==
https://www.law360.co.uk/financial-services-uk/articles/1555436?nl_pk=e7f91e58-6b03-45d4-a605-3913c0743a93&utm_source=newsletter&utm_medium=email&utm_campaign=financial-services-uk&utm_content=2022-12-07&nlsidx=0&nlaidx=0
https://www.law360.co.uk/financial-services-uk/articles/1555436?nl_pk=e7f91e58-6b03-45d4-a605-3913c0743a93&utm_source=newsletter&utm_medium=email&utm_campaign=financial-services-uk&utm_content=2022-12-07&read_more=1&nlsidx=0&nlaidx=0
https://www.bing.com/ck/a?!&&p=dd24a18f24faa861JmltdHM9MTY3MTY2NzIwMCZpZ3VpZD0wNzEzYTZmZS1mYjRjLTY2NGItMTNjZi1iN2FhZmE2YjY3N2YmaW5zaWQ9NTE3MQ&ptn=3&hsh=3&fclid=0713a6fe-fb4c-664b-13cf-b7aafa6b677f&psq=German+regulator+rebukes+Standard+Chartered+over+European+operations&u=a1aHR0cHM6Ly93d3cuZnQuY29tL2NvbnRlbnQvN2RlMzAzNTgtNjE3Ny00NDMzLWJlMmMtOTI4ZTA1Yzk1MDc5&ntb=1
https://r20.rs6.net/tn.jsp?f=0016y4cIEjO0a-cH7SpkBvPs_DkuHx3qsF09YLqacONskdBQSIfNz5cziRj6qgTrLZr4FRvCM9vstRnbZsp329exB8uklnDPae_AYPC_SVLD7fkJSU5OPY2k8-0rXQBOkdEBUVByyfl-6u0H57nR9qAvQ==&c=r_N9azkB0FfIP8ATFy71qAqzfvpReShbph8oXHGCX4eBSHL066X7Aw==&ch=tt7Y4jmHLwrSRCbi28smyUGDzz6M5pUmll5aGOH1vUfCIg3OaKmvDA==
https://www.law360.co.uk/financial-services-uk/articles/1560769?nl_pk=787184b3-575a-4227-bb37-2e5e6cdc063d&utm_source=newsletter&utm_medium=email&utm_campaign=financial-services-uk&utm_content=2022-12-23&nlsidx=0&nlaidx=0
https://www.law360.co.uk/financial-services-uk/articles/1560769?nl_pk=787184b3-575a-4227-bb37-2e5e6cdc063d&utm_source=newsletter&utm_medium=email&utm_campaign=financial-services-uk&utm_content=2022-12-23&read_more=1&nlsidx=0&nlaidx=0
https://www.law360.co.uk/financial-services-uk/articles/1560769?nl_pk=787184b3-575a-4227-bb37-2e5e6cdc063d&utm_source=newsletter&utm_medium=email&utm_campaign=financial-services-uk&utm_content=2022-12-23&read_more=1&nlsidx=0&nlaidx=0
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1. Fraud 

• We expect to see continued political pressure to tackle fraud translating into concrete steps in 
terms of additional “failure to prevent” fraud legislation, stricter requirements on payment 
processors to reimburse consumer victims of fraud, and the SFO and other authorities taking 
action to tackle fraud, including in growing areas such as greenwashing, crypto-currencies and 
NFTs. 

• Failure to prevent offence 

• Earlier this year, the Law Commission published its long-awaited proposals on reforming 
corporate criminal liability in England and Wales. Whilst the options paper rejected the much 
discussed “failure to prevent economic crime” offence, it outlined ten “options” for strengthening 
corporate liability, which notably includes the expansion of the failure to prevent model to fraud, 
with a company’s liability extending to third parties such as agents but with a defence of 
reasonable procedures. We can expect 2023 to bring further developments in relation to the 
introduction of such an offence, with the government being urged to take steps to protect 
consumers from fraud, in particular in relation to the growth of online scams. 

• Reimbursement by payment services providers 

• The Payment Services Regulator’s (the PSR) recent Consultation Paper (CP22/4) proposed 
mandatory reimbursement for consumer and charity victims of authorised push payment (APP) 
fraud in all but ‘exceptional’ cases. The proposal would require reimbursement for all cases above 
a minimum threshold of £100 and would provide a 48-hour window for the payment service 
provider (PSP) to reimburse the victim unless further investigation is required. A small number 
of PSPs have already signed up to the voluntary contingent reimbursement model code. Making 
reimbursement compulsory will likely have a significant impact on smaller PSPs and new market 
players and may have a negative impact on competition in this area. The PSR has recognised 
this risk but sees the increased incentive to allocate resources to fraud prevention as a benefit 
to the market as a whole. We may see similar codes and regulations, requiring businesses to 
take on the burden of reimbursing consumers who are victim to fraud, expanding into other 
areas, such as telecoms and online service providers in the coming years. 

• Increased resources are needed to tackle fraud but there are real challenges in the context of 
broader government cost-cutting as the recession continues to bite. A new Public Sector Fraud 
Authority aimed at protecting public funds was established in August 2022 but with only £25 
million of funding compared to estimated fraud arising out of Covid relief schemes of £16bn. We 
anticipate that we will continue to see some of the costs of tackling fraud effectively outsourced 
to the private sector. 

2. Information-sharing 

• We predict increased information-sharing between regulated entities and to the UK National 
Crime Agency (NCA) and SFO as well as between different jurisdictions (for example as a result 
of the Data Access Agreement (the DAA) between the UK and the US which came into force in 
October 2022. 

• Economic Crime and Corporate Transparency Bill 

• The Economic Crime and Corporate Transparency Bill (the Bill) entered the first stage of 
committee review in late November and we expect to see it move to the House of Lords next 
year following the final reading in the House of Commons. There are three key proposals: 

o Information sharing between regulated firms: the Bill proposes to allow regulated firms 
to voluntarily share information more easily for the purpose of preventing, investigating, 
or detecting economic crime. The Bill proposes that one firm (X) in the regulated sector 
will be able to share customer information with another firm (Y) in the regulated sector 
where Y has requested customer information and X has taken safeguarding action in 
relation to that customer as a result of economic crime concerns. Any such disclosure 

https://www.nortonrosefulbright.com/en-gb/knowledge/publications/8257c419/the-corporate-criminal-liability-options-paper
https://www.psr.org.uk/publications/consultations/cp22-4-app-scams-requiring-reimbursement/
https://www.regulationtomorrow.com/eu/landmark-us-uk-data-access-agreement-enters-into-force/
https://bills.parliament.uk/bills/3339
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will not be a breach of customer confidentiality provided the disclosure will assist Y with 
customer due diligence / identity verification or deciding whether to take its own 
safeguarding action. Information sharing via this route will remain subject to the firm’s 
obligations under the FCA’s Principles for Businesses. 

o NCA information requests: Currently, the NCA is only able to use Information Orders (IOs) 
to request information once a regulated firm has submitted a suspicious activity report 
(SAR). The Bill will allow the NCA to request information via an IO before a SAR has been 
submitted. Firms can therefore expect to see an increase in the number of IOs they are 
required to respond to and an increase in proactive intelligence gathering, and sharing, 
by the NCA. 

o SFO’s pre-investigation powers: The Bill proposes to allowing the SFO to compel 
disclosure before an investigation has formally begun in all cases of fraud, bribery and 
corruption rather than, as present only in international bribery and corruption cases (see 
our article here and recent blog post here). This would significantly improve the SFO’s 
information-gathering abilities in cases not involving international bribery and expedite 
the early stages of investigations. The use of any new powers would likely result in an 
increase in information requests to companies, as well as an increase in fraud or 
domestic bribery and corruption related investigations. 

• Data access agreement 

• Information sharing is also set to increase as a result of the DAA, which allows UK law 
enforcement authorities to directly request data production from US based telecoms providers 
(and vice versa) rather than requiring routing a request through government authorities under the 
relatively slow MLAT process (see here and here for more). We expect this new procedure, which 
will allow information requests to be dealt with on a much quicker basis, to result in telecoms 
providers (which includes social media platforms and instant messaging services) being met 
with a large increase in the number of requests they are required to deal with. 

3. Money laundering developments 

• We expect to see continued active enforcement by the FCA in relation to money laundering, 
following major enforcement action in 2021 and 2022. In particular, we expect to see the FCA 
focus on reporting lines and resourcing of compliance teams, on effective ongoing monitoring 
of customer activity compared to their stated business purpose, and increasingly on digital 
assets such as crypto-currencies and NFTs. 

• Legalisation of cannabis 

• As more countries move to legalise cannabis, we also expect to see continued money-laundering 
challenges for firms and corporates investing in or transacting with cannabis companies 
operating legally overseas. Germany is the latest country to announce a plan to legalise 
recreational cannabis among adults. 

• Despite the legalisation of cannabis in Canada, the Netherlands and various states in the US, 
there is still little guidance for UK businesses with regard to cannabis-related activity (see our 
previous overview here. UK companies and individuals could risk committing offences under the 
Proceeds of Crime Act 2002 (POCA) by entering into commercial transactions with cannabis 
businesses or, in the case of regulated entities, failing to report suspicions of money laundering 
related to dealings with cannabis-related businesses (see our more detailed article here). 

• The Bill (see above) also proposes reforms to the POCA regime for regulated firms. Of particular 
interest is the proposal to allow firms to pay away money or property from a customer’s account 
where they know or suspect that part of the funds or property is criminal, if the amount in the 
account exceeds the amount to which the knowledge or suspicion is held (i.e., ringfencing). This 
would allow regulated firms to allow customers to continue to transact where money laundering 
is suspected, as long as the amount over which there is suspicion is effectively retained. Whilst 
we expect such a change to be largely welcomed by firms who often find themselves in a position 

https://www.regulationtomorrow.com/eu/the-new-economic-crime-bill-and-plans-to-expand-the-serious-fraud-offices-investigative-powers/
https://www.regulationtomorrow.com/eu/economic-crime-and-corporate-transparency-bill-an-attempt-to-reduce-economic-and-financial-crime/
https://www.regulationtomorrow.com/eu/landmark-us-uk-data-access-agreement-enters-into-force/
https://www.dataprotectionreport.com/2019/10/first-data-access-agreement-under-the-cloud-act-signed-by-uk-and-us/
https://www.nortonrosefulbright.com/en-gb/knowledge/publications/1ffa0b1a/uk-legislative-overview
https://www.regulationtomorrow.com/eu/germanys-plan-to-legalise-recreational-cannabis-poses-anti-money-laundering-risks-for-uk-business/
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of conflict between their POCA and their contractual obligations, as well as the requirement not 
to tip off customers that have been reported for potential money laundering, there are likely to be 
practical difficulties for firms in implementing these changes. 

4. ESG 

• We expect to see continued attention on greenwashing, both from government authorities and 
civil litigants. Many companies have been keen to emphasize their green credentials (and certain 
companies are now required to make disclosures) and the regulatory requirements and risks in 
this area are ever-increasing. We expect to see: 

• CMA investigations in relation to consumer-facing greenwashing concerns beyond the current 
focus on the fashion sector. 

• a rise in SFO investigations on fraudulent schemes based on green investment opportunities. 

• continued focus from the FCA (and in due course enforcement action) on greenwashing 
following their consultation paper on Sustainability Disclosure Requirements and investment 
labelling. 

• section 90A class actions brought on behalf of institutional and other investors, in the same vein 
as claims which have been brought in relation to non-disclosure of financial crime issues. 

• In terms of business and human rights (BHR) issues, the Modern Slavery Act 2015 (MSA) is set 
to be amended. The amendments were included in last year’s Queen’s Speech, and whilst there 
has been a great deal of political change in the intervening months, it appears the current 
government plans to continue with the legislative agenda of the Johnson government. The 
amendments to the MSA will include changes to the requirement to publish a slavery and human 
trafficking statement, including the introduction of mandatory reporting criteria and fines for 
compliance. Amongst other things, businesses will be required to disclose key modern slavery 
risks in their operations and supply chains. 

• This strengthening of the MSA’s reporting requirements comes at a time of significant change 
globally. Key legislative developments in 2023 will include the German Supply Chains Act coming 
into force on 1 January 2023, and the introduction of modern slavery legislation in Canada, likely 
in early 2023. Next year will also see key negotiations progress in the EU legislature around the 
proposed EU Corporate Sustainability Due Diligence Directive, which is likely to impact many UK 
companies. 

5. Sanctions: increased cooperation between OFAC and OFSI 

• On 17 October 2022 OFSI and OFAC announced their commitment to enhancing a close working 
relationship. In particular, OFAC and OFSI are looking to develop shared approaches to address 
priorities like cyber threats and the misuse of virtual assets, improving information sharing, and 
ensuring that sanctions do not hinder humanitarian trade and assistance efforts. The 
cooperation will include designing, communicating, and implementing new sanctions in close 
coordination with each other as well as with other key allies and partners. 

• A consequence of the increased cooperation may be a more coordinated approach between the 
US and UK in alignment of financial sanctions, which could ease the burden of compliance on 
financial institutions and corporates. 

DOJ, SEC, and CFTC Charge FTX and Alameda Executives with Fraud; The DOJ, the SEC and the CFTC 
charged the Alameda Research CEO and the FTX Chief Technology Officer in schemes to defraud FTX's 
customers and investors. 

• In the criminal action, filed in the Southern District of New York, the officers were charged with, 
and simultaneously plead guilty to, wire fraud and conspiracy to commit other crimes including 

https://www.nortonrosefulbright.com/en-gb/knowledge/publications/5c62993b/european-commission-tables-long-awaited-human-rights-and-environment-due-diligence-law
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(i) wire fraud, (ii) commodities and securities fraud and (iii) money laundering. According to the 
DOJ, both officers are cooperating with the investigation. The DOJ also announced the 
extradition of Samuel Bankman-Fried, the founder of FTX, to the United States from the Bahamas 
for related crimes (see previous coverage). 

• The SEC filed a civil Complaint in the Southern District of New York charging the officers with 
fraud, including by manipulating the price of FTX's token, FTT, by purchasing large quantities on 
the open market which were also used as collateral for FTX loans of customer assets to 
Alameda. According to the SEC, the manipulated price caused the value of collateral on 
Alameda's balance sheet to be overstated, misleading investors about FTX's risk exposure. 
Further, the SEC alleged that the officers created software code that allowed Alameda to divert 
unlimited FTX customer funds that were then used for Alameda's trading activity. The SEC 
charged both defendants with violating Securities Act Section 17(a) ("Fraudulent interstate 
transactions"), Exchange Act Section 10(b) ("Regulation of the Use of manipulative and deceptive 
devices") and Exchange Act Rule 10b-5 ("Employment of manipulative and deceptive devices"). 

• Separately, the CFTC filed an amended civil Complaint, also in the Southern District of New York, 
alleging false statements and misuse of customer assets. The CFTC charged the officers with 
violating CEA Section 6(c)(1) ("Prohibition regarding manipulation and false information") and 
CFTC Rules Part 180.1(a)(1)-(3) ("Prohibition on the employment, or attempted employment, of 
manipulative and deceptive devices"). 

• SEC Complaint: Caroline Ellison and Zixiao "Gary" Wang 

• CFTC Complaint: Samuel Bankman-Fried, FTX Trading Ltd. d/b/a FTX.com, Alameda Research 
LLC, Caroline Ellison, and Zixiao "Gary" Wang 

• DOJ Press Release: United States Attorney Announces Extradition of FTX Founder Samuel 
Bankman-Fried to The United States and Guilty Pleas of Former CEO Of Alameda Research and 
Former Chief Technology Officer Of FTX 

• SEC Press Release: SEC Charges Caroline Ellison and Gary Wang with Defrauding Investors in 
Crypto Asset Trading Platform FTX 

• CFTC Press Release: CFTC Charges Alameda CEO and Alameda and FTX Co-Founder with Fraud 
in Action Against Sam Bankman-Fried and his Companies 

Danske culpa: Denmark’s largest bank has pleaded guilty to defrauding US banks and agreed to pay a 
$2bn penalty to resolve one of the biggest money-laundering scandals in recent years. Danske Bank will 
also pay $672mn to Danish authorities. 

Danske Bank To Pay $2B For Lax Money Laundering Controls; Danish lender Danske Bank on Tuesday 
pled guilty in New York federal court and agreed to pay over $2 billion to resolve claims that it deceived 
U.S. banks about its anti-money laundering controls for high-risk customers in Estonia. Read full article »  

Danske’s money-laundering slap; Bespoke justice. The U.S. Department of Justice is harsh but realistic. 
That’s one takeaway from the $2 billion slap it delivered late on Tuesday to Denmark’s Danske Bank, which 
pleaded guilty to conspiracy to commit bank fraud. It’s a chunky penalty but could arguably have been 
higher. 

• Danske’s Estonian unit processed $160 billion of potentially illicit payments through U.S. banks 
on behalf of foreign customers, including Russians, the DOJ said. BNP Paribas in 2014, by 
contrast, agreed to pay roughly $9 billion for moving $8.8 billion for sanctioned clients. In 
Danske’s case, the bill is roughly 1% of suspicious flows, whereas BNP’s was around 100% of 
illicit payments. 

• It’s possible that the DOJ thinks 99% of the questionable Danske payments were legitimate, or 
that BNP got an especially raw deal because of the elaborate lengths the DOJ said it went to in 
deceiving U.S. authorities. But HSBC’s 2012 hit was also fairly close to the amount of Mexican 

https://www.findknowdo.com/news/12/13/2022/doj-sec-and-cftc-charge-ftx-and-founder-fraud
https://www.sec.gov/litigation/complaints/2022/comp-pr2022-234.pdf
https://www.findknowdo.com/node/51781
https://www.findknowdo.com/us/usc/t15/s78j
https://www.findknowdo.com/us/cfr/17/240.10b-5
https://www.cftc.gov/media/8021/enfftxtradingcomplaint122122/download
https://www.findknowdo.com/us/usc/t7/s9#1
https://www.findknowdo.com/us/cfr/17/180.1
https://www.sec.gov/litigation/complaints/2022/comp-pr2022-234.pdf
https://www.cftc.gov/media/8021/enfftxtradingcomplaint122122/download
https://www.cftc.gov/media/8021/enfftxtradingcomplaint122122/download
https://www.justice.gov/usao-sdny/pr/united-states-attorney-announces-extradition-ftx-founder-samuel-bankman-fried-united
https://www.justice.gov/usao-sdny/pr/united-states-attorney-announces-extradition-ftx-founder-samuel-bankman-fried-united
https://www.justice.gov/usao-sdny/pr/united-states-attorney-announces-extradition-ftx-founder-samuel-bankman-fried-united
https://www.sec.gov/news/press-release/2022-234?utm_medium=email&utm_source=govdelivery
https://www.sec.gov/news/press-release/2022-234?utm_medium=email&utm_source=govdelivery
https://www.cftc.gov/PressRoom/PressReleases/8644-22?utm_source=govdelivery
https://www.cftc.gov/PressRoom/PressReleases/8644-22?utm_source=govdelivery
https://www.ft.com/content/6a17f771-7c13-43f1-9d11-2e401db8e48f
https://www.law360.co.uk/financial-services-uk/articles/1557894?nl_pk=e7f91e58-6b03-45d4-a605-3913c0743a93&utm_source=newsletter&utm_medium=email&utm_campaign=financial-services-uk&utm_content=2022-12-14&nlsidx=0&nlaidx=0
https://www.law360.co.uk/financial-services-uk/articles/1557894?nl_pk=e7f91e58-6b03-45d4-a605-3913c0743a93&utm_source=newsletter&utm_medium=email&utm_campaign=financial-services-uk&utm_content=2022-12-14&read_more=1&nlsidx=0&nlaidx=0
https://www.justice.gov/opa/pr/danske-bank-pleads-guilty-fraud-us-banks-multi-billion-dollar-scheme-access-us-financial
https://www.justice.gov/opa/pr/bnp-paribas-agrees-plead-guilty-and-pay-89-billion-illegally-processing-financial
https://www.justice.gov/opa/pr/hsbc-holdings-plc-and-hsbc-bank-usa-na-admit-anti-money-laundering-and-sanctions-violations
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drug money the government reckoned it moved, suggesting again that Danske’s thwack is the 
outlier relative to the scale of its misconduct.  

• The best explanation, therefore, is that the DOJ sizes its penalties to fit the perpetrator rather 
than the offence. Danske will be able to keep using U.S. correspondent banks for dollar payments, 
according to a person familiar with the matter. Over time, its money-laundering slap will only 
leave a faint mark. 

HMT; Counter Terrorism sanctions - Review; The Government has today published a report on the 
operation of the asset freeze provisions as set out in the Counter Terrorism (Sanctions) (EU Exit) 
Regulations 2019 (CT Sanctions 2019) 

• The report is by Jonathan Hall KC in his capacity as Section 31 reviewer as detailed in the 
Sanctions and Anti-Money Laundering Act, 2018 (SAMLA). It is the first independent review of 
any counter terrorism sanctions regime commissioned by HM Treasury under SAMLA. 

 OFSI issues Trade 5 General Licence; OFSI has issued General Licence INT/2022/2448692 
under Regulation 64 of the Russia (Sanctions) (EU Exit) Regulations 2019.  

• General Licence INT/2022/2448692 allows for a 7 day wind down period in respect to financial 
prohibitions in Regulations 16, 17 and 18B of the Russia Regulations. 

• The General Licence takes effect from 00:01 on 16 December 2022 and expires at 23:59 on 22 
December 2022.  

• Any Persons intending to use the General Licence should consult the copy of the Licence and 
refer to OFSI’s General Guidance.  

Anti-money laundering: Council agrees its position on a strengthened rulebook; the Council agreed its 
position on a revised rulebook in order to enlarge the scope of the existing regulatory framework and to 
close existing loopholes. On 7 December 2022, the European Council announced that it has agreed its 
position on an anti-money laundering (AML) regulation and a new directive (AMLD6). The Council’s press 
release provides that: 

• The new anti-money laundering and combatting the financing of terrorism (AML/CFT) rules will 
be extended to the entire crypto sector, obliging all crypto-asset service providers (CASPs) to 
conduct due diligence on their customers. The Council demands CASPs to apply customer due 
diligence measures when carrying out transactions amounting to 1,000 euros or more, and adds 
measures to mitigate risks in relation to transactions with self-hosted wallets. The Council also 
introduces specific enhanced due diligence measures for cross-border correspondent 
relationships for CASPs. 

• Third-party financing intermediaries, persons trading in precious metals, precious stones and 
cultural goods, will also be subject to the rules, as will jewellers, horologists and goldsmiths. 
Furthermore, an EU-wide maximum limit of 10,000 euros is set for cash payments; Member 
States will have the flexibility to impose a lower maximum limit if they wish. 

• Third countries listed by the Financial Action Task Force (FATF) will also be listed by the EU. 
There will be two EU lists, a ‘black list’ and a ‘grey’ list, reflecting the FATF listings. In addition, the 
Council has decided to make beneficial ownership rules more transparent and to further 
harmonise them. Related rules applicable to multi-layered ownership and control structures are 
also clarified. 

https://lnks.gd/l/eyJhbGciOiJIUzI1NiJ9.eyJidWxsZXRpbl9saW5rX2lkIjoxMDAsInVyaSI6ImJwMjpjbGljayIsImJ1bGxldGluX2lkIjoiMjAyMjEyMTUuNjgzMDEzOTEiLCJ1cmwiOiJodHRwczovL3d3dy5nb3YudWsvZ292ZXJubWVudC9wdWJsaWNhdGlvbnMvcmV2aWV3LW9mLXRoZS1vcGVyYXRpb24tb2YtY291bnRlci10ZXJyb3Jpc20tc2FuY3Rpb25zLWV1LWV4aXQtcmVndWxhdGlvbnMtMjAxOSJ9.F_WiI2-R3u1Gev0PMMPPo6Rlf_KLqtbyq9xUXc7Iz4s/s/921889316/br/150639639381-l
https://lnks.gd/l/eyJhbGciOiJIUzI1NiJ9.eyJidWxsZXRpbl9saW5rX2lkIjoxMDIsInVyaSI6ImJwMjpjbGljayIsImJ1bGxldGluX2lkIjoiMjAyMjEyMTUuNjgyOTQ3MDEiLCJ1cmwiOiJodHRwczovL3d3dy5nb3YudWsvZ292ZXJubWVudC9jb2xsZWN0aW9ucy9vZnNpLWdlbmVyYWwtbGljZW5jZXMifQ.3rjU1X_kwXOyEenDsVHIOdSF4puZxa0Bj1cpBhowzVg/s/840200548/br/150616638048-l
https://lnks.gd/l/eyJhbGciOiJIUzI1NiJ9.eyJidWxsZXRpbl9saW5rX2lkIjoxMDAsInVyaSI6ImJwMjpjbGljayIsImJ1bGxldGluX2lkIjoiMjAyMjEyMTUuNjgyOTQ3MDEiLCJ1cmwiOiJodHRwczovL3d3dy5nb3YudWsvZ292ZXJubWVudC9wdWJsaWNhdGlvbnMvZmluYW5jaWFsLXNhbmN0aW9ucy11a3JhaW5lLXNvdmVyZWlnbnR5LWFuZC10ZXJyaXRvcmlhbC1pbnRlZ3JpdHkifQ.8GSuKCuDnHYIatX7A8zgIBGeB9Xh-n-QR1JvERAqBng/s/840200548/br/150616638048-l
https://lnks.gd/l/eyJhbGciOiJIUzI1NiJ9.eyJidWxsZXRpbl9saW5rX2lkIjoxMDEsInVyaSI6ImJwMjpjbGljayIsImJ1bGxldGluX2lkIjoiMjAyMjEyMTUuNjgyOTQ3MDEiLCJ1cmwiOiJodHRwczovL2Fzc2V0cy5wdWJsaXNoaW5nLnNlcnZpY2UuZ292LnVrL2dvdmVybm1lbnQvdXBsb2Fkcy9zeXN0ZW0vdXBsb2Fkcy9hdHRhY2htZW50X2RhdGEvZmlsZS8xMTI0ODAwL09GRlNFTl8wOS4xMi4yMDIyX0dMX19UcmFkZV81X1NJXy1fRmluYW5jaWFsX1Byb2hpYml0aW9uc18ucGRmIn0.saRBLsZDDZVihjQl2QqVp7Gy-lB28P9vnLqPk7T_Cys/s/840200548/br/150616638048-l
https://nsl.consilium.europa.eu/dg/l/104100/io7s6xuybpitpwbzbornqts726ilvtbd6orzogcpqqnhqetw6nj7mm2wbcsh623m4nfg3ipixybxa/bxif55yy5ugh2rhxo7z4hozo74
https://www.consilium.europa.eu/en/press/press-releases/2022/12/07/anti-money-laundering-council-agrees-its-position-on-a-strengthened-rulebook/
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• The rules also set forth that, member states should ensure that any natural or legal person that 
can demonstrate a legitimate interest has access to information held in beneficial ownership 
registers, and such persons should include those journalists and civil society organisations that 
are connected with the prevention and combatting of money laundering and terrorist financing. 

• The package of rules foresees the clarification of outsourcing provisions, the clarification of 
supervisory powers, a minimum set of information to which all financial intelligence units should 
have access, as well as improved cooperation among authorities. 

• The Council is now ready to begin trilogue negotiations with the European Parliament in order to 
agree on a final version of the text. 

Economic Crime and Corporate Transparency Bill – an attempt to reduce economic and financial crime; 
On Friday 25 November 2022, the Economic Crime and Corporate Transparency Bill (the Bill) entered 
Parliament. The Committee Stage (Commons) was brought to a conclusion on Tuesday 29 November 
2022. The Bill, as amended by the Public Bill Committee, was published on 30 November 2022. The Bill 
proposes various reforms designed to reduce economic and financial crime in the UK, primarily by: 

1. Proposing changes to the criminal law enforcement regime to strengthen the UK’s broader 
response to economic crime by increasing information sharing between regulators and 
authorities and expanding various law enforcement powers; and 

2. Introducing additional corporate measures to increase transparency, primarily by improving the 
reliability of the data on record at Companies House. 

• The Bill aims to achieve these objectives through a number of reforms, including: 

• Proposed changes to the criminal law enforcement regime 

• Information sharing between regulated firms; The proposed amendments are designed to 
encourage voluntary information sharing between firms, with the idea that this will assist in 
preventing or detecting economic crime, and in any subsequent investigations. 

• The Bill proposes that firms in the regulated sector will be able to share customer information 
with other firms in the regulated sector where a firm has requested customer information and 
the firm with that information has taken safeguarding action in relation to that customer as a 
result of economic crime concerns. The proposal is that any such disclosure would not risk civil 
liability for a breach of customer confidentiality provided that the disclosure of information would 
assist the firm receiving the information with customer due diligence / identity verification or 
deciding whether to take safeguarding action. However, data protection restrictions on the 
information would continue to apply.  

• Expanding the SFO’s powers; Currently, the SFO can only use its information gathering powers 
before a formal investigation has been opened in cases of international bribery. It cannot, for 
example, require information be provided in fraud-related investigations without opening a formal 
investigation. The Bill proposes to expand these powers to allow the SFO to seek information in 
all cases, without opening a formal investigation. This could significantly increase the number of 
information requests made by the SFO – and potentially the number of investigations then 
opened. 

• Information Orders; Currently, the National Crime Agency (NCA) is only able to make use of 
Information Orders on firms once the firm has submitted a suspicious activity report (SAR). The 
Bill will allow the NCA to make an Information Order before a SAR has been submitted, enabling 
proactive intelligence gathering – and likely sharing – by the NCA. 

• Additional reforms are also proposed designed to give enforcement agencies more expansive 
powers to seize cryptoassets where there is a suspicion that these may be the proceeds of crime. 

• Proposed corporate registration reforms: 

https://publications.parliament.uk/pa/bills/cbill/58-03/0154/amend/economic_rm_pbc_1125.pdf
https://publications.parliament.uk/pa/bills/cbill/58-03/0205/220205.pdf
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• Companies House; Companies House has been criticised as a ‘gateway’ for economic crime: 
whilst it is a comprehensive database it lacks a number of checks which may go some way to 
preventing abuse by criminals. The proposed reforms would expand the powers of Companies 
House to query and reject filings, introduce additional verification processes and require 
additional information / filings. Whilst this will likely create an additional administrative burden 
on companies, when coupled with the proposals outlined above, it is expected that Companies 
House will work with law enforcement bodies through increased sharing of information in order 
to assist in the effort to reduce economic crime. 

• Next steps; The Committee Stage was brought to a close on Tuesday 29 November. The date of 
the next stage, the Report Stage, is yet to be announced, as there is no set period between the 
end of Committee Stage and the start of the Report Stage. The Report Stage is usually followed 
immediately by debate on the Bill’s third reading. Subject to Parliamentary approval, Companies 
House has indicated that it expects the Bill to receive Royal Assent in Spring of 2023.  

• Whilst, if enacted, the Bill would strengthen the UK’s economic crime protections there are 
concerns that further financial support is needed for regulators in order to fund these reforms. 

• The Bill follows on from the Economic Crime (Transparency and Enforcement) Act passed earlier 
this year. 

EPC yearly update on payment threats and fraud trends; On 8 December 2022, the European Payments 
Council (EPC) published its annual report on payment threats and fraud trends. 

• The report provides an overview of the most important threats and other “fraud enablers” in the 
payments landscape, including engineering and phishing, malware, Advanced Persistent Threats, 
Distributed Denial of Service ((D)DoS), botnets and monetisation channels. For each threat the 
report provides an analysis of the impact and context and suggests controls and mitigations. 

• Key points in the report include: 

1. Social engineering attacks and phishing attempts are still increasing, and they remain 
instrumental often in combination with malware, with a shift from consumers, retailers, SMEs to 
company executives, employees (through “CEO fraud”), payment service providers and payment 
infrastructures and more frequently leading to authorised push payments fraud. 

2. Awareness campaigns are still very important countermeasures against social engineering, and 
these campaigns should be coordinated, involving also public administrations. They should 
target individual and corporate customers, as well as employees. 

3. Malware – existing in various forms – remains a major threat, in particular ransomware has been 
on the rise during the past year, requiring new mitigating measures. Measures against malware 
include proper maintenance of own devices by the customers, including mobile devices (regularly 
update the operating system, use only needed software, install and activate anti-virus and anti-
malware tools, enable secure access, etc). Service providers’ customer relations departments 
should inform their customers about these measures, and IT departments should implement 
adequate protection and control functions in their applications. 

4. One of the most sophisticated and lucrative types of payment fraud now and for the future 
seems to be Advanced Persistent Threat. It must be considered as a potential high risk not only 
for payment infrastructures but also for all network related payment ecosystems. 

5. The number of (D)DoS attacks has increased and are still frequently targeting the financial 
sector. There is a continuation of botnets and because of the high volume of infected consumer 
devices (e.g., PCs, mobile devices, etc.) severe threats remain. Extortion or ransom DDoS attacks 
started to become a new threat. 

https://www.europeanpaymentscouncil.eu/news-insights/news/yearly-update-payment-threats-and-fraud-trends-report
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The Minister entrusted me with the responsibility of piloting the French bid to host AMLA in Paris. AMLA 
is the future European authority in charge of AML-CFT which must allow - finally - to have an effective 
and harmonised European approach. It will cover all sectors of activity and is expected to have 40 EU 
financial institutions in direct supervision of the AML-CFT. This is a very stimulating project because a 
location in Paris, close to the global standardizer, the FATF, would bring AMLA credibility and a dimension 
commensurate with our ambitions in this area! 

 

Regulatory Outlook and Diary 

Q4 2022 / Q1 
2023 

Hong Kong Consultation of Hong Kong’s reporting rules on adoption of UPI and CDE. 

January 2023 Australia Expected effective date of APRA banking standards relating to the overall 
approach to capital requirements, SA-CCR and the internal ratings-based 
approach to credit risk. 

2023 Australia Expected finalization of APRA FRTB and CVA risk (APS 116 and APS 180) 
frameworks 

H1 2023 Australia Expected third consultation paper on over-the-counter (OTC) derivatives 
reporting and technical guidance by ASIC. Expected publication of final 
OTC derivatives reporting rules by ASIC 

H1 2023 Singapore Expected publication of the updated MAS reporting regime; delay from 
originally indicative Q2 2022 timeline. 

January 1, 
2023 

Global FRTB: Banks are required to report under the new market risk standards 
by January 1, 2023. 

January 1, 
2023 

Global Leverage Ratio: Banks are required to calculate leverage using the revised 
exposure definitions, including the G-SIB buffer from January 2023 

January 1, 
2023 

Global CVA: Banks are required to implement the revised CVA framework from 
January 2023. 

January 1, 
2023 

EU New application date for the leverage ratio surcharge for G-SIIs in the EU 
as agreed in the CRR quick fix legislation finalised in June 2020. 

January 1, 
2023 

EU Application of the Regulatory Technical Standards (RTS) under the 
Sustainable Finance Disclosure Regulation including disclosures for use 
of ESG-linked derivatives (except from first detailed reporting on the 
principal adverse impact indicators due by June 30, 2023). 

January 1, 
2023 

EU From 2023, the disclosure requirement under Regulation EU 2020/852 on 
the establishment of a framework to facilitate sustainable investment 
(‘EU Taxonomy’) with respect to the environmental  objectives ‘the 
sustainable use and protection of water and marine resources’, ‘the 
transition to a  circular economy’, ‘pollution prevention and control’ and 
‘the protection and restoration of  biodiversity and ecosystem’ (Article 9 
(c) -(f)) have to be applied 

January 1, 
2023 

US Regulatory initial margin requirements apply under US prudential 
regulations for covered swap entities with material swaps exposure 
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(average aggregate daily notional amount exceeding USD 8 billion) based 
on the calculation period which ended August 30, 2022. 

January 1, 
2023 

US CFTC Position Limits second compliance date for economically 
equivalent swaps / risk management exemption. 

January 1, 
2023 

Australia Basel III: Expected implementation of revised leverage ratio requirements, 
including revised treatment for client clearing. 

January 1, 
2023 

Singapore  Basel III: Expected implementation of FRTB framework for supervisory 
reporting purposes. 

January 1, 
2023 

Singapore  Basel III: Expected implementation of revised credit risk, operational risk, 
output floor and leverage ratio frameworks. 

January 1, 
2023 

Malaysia  Discontinuation of publication of 2-month and 12-month KLIBOR by 
BNM. 

January 1, 
2023 

Korea Basel III: Expected implementation of FRTB and CVA frameworks. 

February 12, 
2023 

EU CCP R&R (Article 37 (4)): ESMA shall develop draft regulatory technical 
standards to specify further the minimum elements that should be 
included in a business reorganisation plan. Power is delegated to the 
Commission to adopt the regulatory technical standards referred to in the 
first subparagraph. 

February 12, 
2023 

EU CCP R&R (Article 38 (4)): ESMA shall develop draft regulatory technical 
standards to specify further the minimum criteria that a business 
reorganisation plan is to fulfil for approval by the resolution authority. 

February 12, 
2023 

South Africa Variation margin requirements commence for any provider belonging to 
a group with aggregate month-end gross notional amount of over-the-
counter derivatives for March, April and May of 2020 exceeding R30 
trillion 

March 01, 
2023 

US 

EU 

Australia 

Canada 

Hong Kong 

Korea 

Switzerland 

Singapore 

Japan 

Three-month calculation period begins to determine whether the average 
aggregate notional amount of derivatives for an entity and its affiliates 
exceeds the lowest threshold for application or revocation of initial 
margin requirements as of the next relevant compliance date of either 
September 1, 2023 or January 1, 2024 (EU/UK/CHF/US Prudential).  

In the US, this calculation period only applies under CFTC regulations. 

For RSA, Three-month calculation period begins to determine whether the 
average aggregate notional amount of derivatives for an entity and its 
affiliates exceeds either the ZAR 15 trillion or ZAR 8 trillion threshold for 
initial margin requirements as of September 1, 2023. 

 

(per amended rule pending finalization). 
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South Africa 

March 31, 
2023 

Japan Basel III: Implementation of leverage buffer for G-SIBs (certain 
transitional arrangement will apply until March 31, 2024, and some 
change will become effective from April 1, 2024) 

April 24, 2023 UK Removal of clearing obligation for swaps referencing SOFR. 

May 1, 2023 India  Variation margin requirements apply to domestic covered entities 
exceeding the AANA threshold of INR 250 billion (approximately USD 3.2 
billion) 

June 2023 UK Deadline for ending reliance on US dollar LIBOR. 

June 1, 2023 US Three-month calculation period begins under US prudential regulations 
to determine whether the material swaps exposure, or daily average 
aggregate notional amount, of swaps, security-based swaps, FX swaps 
and FX forwards for an entity and its affiliates that trade with a 
prudentially regulated swap dealer exceeds $8 billion for the application 
of initial margin requirements as of January 1, 2024 

June 15, 2023 EU The European Commission shall adopt a Delegated Acts (DA) to 
designate exempted FX spot rates from the scope of the EU BMR. 

June 15, 2023 EU The European Commission (EC) shall submit a report to the European 
Parliament and to the Council on the scope of the BMR, in particular with 
respect to the use of third country benchmarks. If appropriate, the EC 
shall accompany the report with a legislative proposal. 

June 18, 2023 UK End of the temporary exemption for pension scheme arrangements from 
clearing and margining under UK EMIR. 

June 28, 2023 EU As part of CRR II, the European Banking Authority is to report on the 
calibration of the  Standardised Approach for Counterparty Credit Risk 
(SA-CCR) which will potentially inform a  future review by the European 
Commission. 

June 28, 2023 EU As part of CRR II, the European Banking Authority is to report on the 
treatment of repos and reverse repos as well as securities hedging in the 
context of the Net Stable Funding Ratio (NSFR). 

Q3 2023 EU The European Commission (EC) has published the 3rd Capital 
Requirements Regulation (CRR III) proposal on October 27, 2021, which 
will implement the Basel 3 framework in Europe. The CRR III will 
transpose the market risk standards (FRTB) as a binding capital 
constraint, the output floor, the revised credit valuation adjustment 
framework, alongside operational and credit risk framework, amongst 
others. The proposal will also take into consideration the impact of the 
COVID-19 crisis on the EU banking sector.  

Member States reached their General Approach on November 8, 2022, 
and the European Parliament is expected to adopt its position on January 
24, 2023. That means trilogues will likely start in February/March 2023 

https://blog.macfarlanes.com/post/102h2j3/pension-scheme-arrangements-clearing-exemption-extended-to-2022
https://blog.macfarlanes.com/post/102h2j3/pension-scheme-arrangements-clearing-exemption-extended-to-2022
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and it is expected the CRR 3 process will be finalized in Q3 2023. From 
the EC’s original proposal, most of the requirements are set to apply from 
January 1, 2025. As a result of the ongoing negotiations, the 
implementation date of January 1, 2025, may still be subject to change 

July 1, 2023 US CFTC Effective Date for the Clearing Rules to Account for the Transition 
from LIBOR (See 87 Fed. Reg. 52182 (August 24, 2022)). The portion of 
the rule effective on this date removes  the requirement to clear interest 
rate swaps referencing US dollar LIBOR and the Singapore  Dollar Swap 
Offer Rate in each of the fixed-to-floating swap, basis swap and FRA 
classes,  as applicable. 

July 31, 2023 US Expiration of a second extension of relief to Shanghai Clearing House 
permitting it to clear swaps subject to mandatory clearing in the People’s 
Republic of China for the proprietary trades of clearing members that are 
US persons or affiliates of US persons (CFTC Letter No. 22-07). 

Q3/ Q4 2023 EU Earliest expected start date for the Internal Model Approach (IM) 
reporting requirements under the CRR II market risk standard. 

September 1, 
2023 

US 

EU 

Australia 

Canada 

Hong Kong 

Korea 

Switzerland 

Singapore 

Japan 

 

Under CFTC rules only, initial margin requirements apply to covered swap 
entities with material swaps exposure (average aggregate daily notional 
amount exceeding USD 8 billion). 

Initial margin requirements apply to Phase 6 APRA covered entities with 
an aggregate notional amount exceeding AUD 12 billion. 

Canada: Under both OSFI and AMF guidelines, initial margin requirements 
apply to Phase 6 covered entities with aggregate month-end average 
notional amount exceeding CAD 12 billion. 

Hong Kong: Initial margin and risk mitigation requirements apply to 
HKMA AIs and SFC LCs with an aggregate notional amount exceeding 
HKD 60 billion. 

Korea: Initial margin requirements apply to financial institutions with 
derivatives exceeding more than KRW 10 trillion. 

Singapore: Initial margin requirements apply to MAS covered entities with 
an aggregate notional amount exceeding SGD 13 billion. 

Japan: Initial margin requirements apply to JFSA covered entities with an 
aggregate notional amount exceeding JPY 1.1 trillion. 

Brazil: Initial margin requirements apply to financial institutions and other 
entities authorized to operate by the Central Bank of Brazil which have an 
average aggregate notional amount exceeding BRL 25 billion. 
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September 1, 
2023 

South Africa Initial margin requirements apply to a provider with aggregate month-end 
average notional amount exceeding ZAR 8 trillion. 

South Africa; Initial margin requirements apply to a provider with 
aggregate month-end average notional amount exceeding either ZAR 15 
trillion or ZAR 8 trillion. 

December 04, 
2023 

US Swap data repositories (SDRs), swap execution facilities (SEFs), 
designated contract markets (DCMs), and reporting counterparties must 
comply with the amendments to the CFTC swap data reporting 
regulations found in Part 43, Part 45 and Part 49 by the compliance date 
of December 5, 2022; provided, however that SDRs, SEFs, DCMs, and 
reporting counterparties must comply with the amendments to 
§§43.4(h) and 43.6 by December 4, 2023. 

December 31, 
2023 

EU The amended Benchmarks Regulation that entered into force on 
February 13, 2021 extends the BMR transition period for non-EU 
benchmark administrators until December 31, 2023 and empowers the 
European Commission (EC) to adopt a delegated act by June 15, 2023 to 
prolong this extension by maximum two years until December 31, 2025. 

It also enables the EC to adopt delegated acts by June 15, 2023 in order 
to create a list of spot foreign exchange benchmarks that will be excluded 
from the scope of Regulation (EU) 2016/1011. 

January 1, 
2024 

US 

 

EU 

 

Switzerland 

UK 

Under US Prudential Regulations only, initial margin requirements apply 
to covered swap entities with material swaps exposure (average 
aggregate daily notional amount exceeding USD 8 billion).  

EU: Initial margin requirements apply to counterparties with an aggregate 
average notional amount exceeding EUR 8 billion.  

Switzerland: Initial margin requirements apply to counterparties whose 
aggregate month-end average position exceeds CHF 8 billion.  

UK: Initial margin requirements apply to counterparties with an aggregate 
average notional amount exceeding EUR 8 billion. 

January 1, 
2024 

Australia Basel III: Expected implementation of FRTB framework. 

January 1, 
2024 

Hong Kong  Basel III: Locally incorporated AIs required to report under revised FRTB 
and CVA frameworks. 

January 1, 
2024 

Hong Kong  Basel III: Expected implementation of revised credit risk, operational risk, 
output floor, and leverage ratio frameworks 

January 2024 Australia Expected effective date of APRA prudential standard for IRRBB (APS 
117). 

January 4, 
2024 

EU The three-year derogation from margin rules in respect of non-centrally 
cleared over-the-counter derivatives, which are single-stock equity 
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options or index option where no EMIR Article 13(2) equivalence 
determination is in place, was due to expire on January 4, 2021.  

January 4, 
2024 

Hong Kong Expiry of the SFC exemption from margin requirements for non-centrally 
cleared single stock options, equity basket options and equity index 
options. 

February 12, 
2024 

EU CCP R&R (Article 96): ESMA shall assess the staffing and resources 
needs arising from the assumption of its powers and duties in 
accordance with this Regulation and submit a report to the European 
Parliament, the Council and the Commission. 

March 01, 
2024 

Australia 

US 

EU 

Australia 

Canada 

Hong Kong 

Korea 

Switzerland 

Singapore 

Japan 

Brazil 

Three-month calculation period begins to determine whether the average 
aggregate notional amount of derivatives for an entity and its affiliates 
exceeds the lowest threshold for application or revocation of initial 
margin requirements as of the next relevant compliance date of either 
September 1, 2024 or January 1, 2025 (EU/UK/CHF/US Prudential). In the 
US, this calculation period only applies under CFTC regulations. 

March 01, 
2024 

South Africa Three-month calculation period begins to determine whether the average 
aggregate notional amount of derivatives for an entity and its affiliates 
exceeds ZAR 8 trillion threshold for initial margin requirements as of 
September 1, 2024 (per amended rule pending finalization).. 

March 31, 
2024 

Japan Basel III: Implementation of revised credit risk, CVA, market risk (FRTB) 
for international active banks and domestic banks using IMM. 

April 01, 2024 Japan Go-live of revised JFSA reporting rules based on the CPMI-IOSCO 
Technical Guidance. JFSA finalized the Guidelines of the revised 
reporting rules on December 9, 2022. 

April 29, 2024 EU Go-live of EMIR Refit reporting rules 

June 28, 2024 EU As part of the review clause inserted in CRR II, the European Commission 
taking into account the reports by the European Banking Authority is 
expected to review the treatment of repos and reverse repos as well as 
securities hedging transactions through a legislative proposal. 
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June 28, 2024 EU As part of CRR II, the European Banking Authority is to monitor and report 
to the European Commission on Required Stable Funding (RSF) 
requirements for derivatives (including margin treatment and the 5% 
gross-derivative liabilities add-on). 

September 1, 
2024 

Australia 

US 

EU 

Australia 

Canada 

Hong Kong 

Korea 

Switzerland 

Singapore 

Japan 

Brazil 

South Africa 

Under CFTC rules only, initial margin requirements apply to covered swap 
entities with material swaps exposure (average aggregate daily notional 
amount exceeding USD 8 billion). 

Australia: Initial margin requirements apply to Phase 6 APRA covered 
entities with an aggregate notional amount exceeding AUD 12 billion. 

Canada: Under both OSFI and AMF guidelines, initial margin requirements 
apply to Phase 6 covered entities with aggregate month-end average 
notional amount exceeding CAD 12 billion. 

Hong Kong: Initial margin and risk mitigation requirements apply to 
HKMA AIs and SFC LCs with an aggregate notional amount exceeding 
HKD 60 billion. 

Korea: Initial margin requirements apply to financial institutions with 
derivatives exceeding more than KRW 10 trillion. 

Singapore: Initial margin requirements apply to MAS covered entities with 
an aggregate notional amount exceeding SGD 13 billion. 

Japan: Initial margin requirements apply to JFSA covered entities with an 
aggregate notional amount exceeding JPY 1.1 trillion. 

Brazil: Initial margin requirements apply to financial institutions and other 
entities authorized to operate by the Central Bank of Brazil which have an 
average aggregate notional amount exceeding BRL 25 billion. 

SA: Initial margin requirements apply to a provider with aggregate month-
end average notional amount exceeding ZAR 8 trillion (per amended rule 
pending finalization). 

September 1, 
2024 

South Africa Initial margin requirements apply to a provider with aggregate month-end 
average notional amount exceeding ZAR 8 trillion (per amended rule 
pending finalization). 

Q4 2024 Australia Expected implementation of ASIC Derivative Transaction Rules 
(Reporting) 2024. 

Q4 2024 Singapore Expected go-live of the updated MAS reporting regime. 

October 1, 
2024 

US Expiration of temporary CFTC relief regarding capital and financial 
reporting for certain non-US nonbank swap dealers (See CFTC Staff 
Letter No. 22-10 and CFTC Staff Letter No. 21-20) *relief would also 
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expire upon the Commission’s issuance of comparability determinations 
for the jurisdictions in question. 

October 21, 
2024 

Australia Expected implementation of ASIC Derivative Transaction Rules 
(Reporting) 2024. 

December 31, 
2024 

UK The FCA direction under the temporary transitional powers allowing UK 
firms to execute certain trades with EU clients on EU venues (even though 
there is no UK equivalence decision in respect of those venues) expires 
at the end of 2024 

January 1, 
2025 

EU Expected implementation of FRTB and CVA risk under the CRR III 
proposal. 

January 1, 
2025 

Australia Basel III: Expected implementation of APRA FRTB and CVA risk (APS 116 
and APS 180) frameworks. 

March 1, 2025 South Africa Three-month calculation period begins to determine whether the average 
aggregate notional amount of derivatives for an entity and its affiliates 
exceeds ZAR 100 billion threshold for initial margin requirements as of 
September 1, 2025 (per amended rule pending finalization) 

March 31, 
2025 

Japan Basel III: Expected implementation of revised credit risk, CVA, market risk 
(FRTB) for domestic banks not using IMM. 

June 30, 2025 EU The temporary recognition of UK CCPs (LME, ICE and LCH) under the 
EMIR 2.2 framework expires. Unless further addressed, following this 
date, EU firms could not have access to the UK CCPs and would need to 
relocate their clearing activities to EU CCPs. Under EMIR 2.2, ESMA has 
also performed its tiering assessment, with LME becoming a Tier 1 CCP 
whereas ICE and LCH are considered Tier 2 CCPs. 

Q4 2024/Q1 
2025 

EU Earliest expected start date for the Internal Model Approach (IM) 
reporting requirements under the CRR II market risk standard. 

January 1, 
2025 

Australia Basel III: Expected implementation of APRA FRTB and CVA risk (APS 116 
and APS 180) frameworks. 

January 1, 
2025 

UK Expected implementation of the Basel 3.1 standards 

March 31, 
2025 

Japan Basel III: Expected implementation of revised credit risk, CVA, market risk 
(FRTB) for domestic banks not using IMM. 

June 30, 2025 EU The temporary recognition of UK CCPs (LME, ICE and LCH) under the 
EMIR 2.2 framework expires. Unless further addressed, following this 
date, EU firms could not have access to the UK CCPs and would need to 
relocate their clearing activities to EU CCPs. Under EMIR 2.2, ESMA has 
also performed its tiering assessment, with LME becoming a Tier 1 CCP 
whereas ICE and LCH are considered Tier 2 CCPs. 

September 1, 
2025 

South Africa Initial margin requirements apply to a provider with aggregate month-end 
average notional amount exceeding ZAR 100 billion (per amended rule 
pending finalization). 

November 15, 
2025 

EU The CRR 2 IMA reporting requirements for market risk will be applicable 
from November 15, 2025, in the EU. As things stand currently in the CRR 
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3 political process, these IMA reporting requirements may become 
obsolete as we are still looking at a January 1, 2025, start date for the 
capitalization of market risk in the EU. However, IMA Reporting could still 
become live if the European Commission decides to enact the two-year 
delay mentioned under the CRR3 Article 461a FRTB delegated act. As this 
may still evolve in the CRR 3 negotiations, ISDA will keep monitoring 
developments in this area. 

December 1, 
2025 

US Expiry of extension of relief concerning swap reporting requirements of 
Part 45 and 46 of the CFTC’s regulations, applicable to certain non-US 
swap dealers (SD) and major swap participants (MSP) established in 
Australia, Canada, the European Union, Japan, Switzerland and the United 
Kingdom, that are not part of an affiliated group in which the ultimate 
parent entity is a US SD, US MSP, US bank, US financial holding company 
or US bank holding company. See CFTC Staff Letters No. 20-37 and No. 
22-14. 

February 12, 
2026 

EU CCP R&R (Article 96): The European Commission (EC) shall review the 
implementation of this Regulation and shall assess at least the following: 

• the appropriateness and sufficiency of financial resources available 
to the resolution authority to cover losses arising from a non-default 
event 

• the amount of own resources of the CCP to be used in recovery and 
in resolution and the means for its use 

• whether the resolution tools available to the resolution authority are 
adequate. 

Where appropriate, that report shall be accompanied by proposals for 
revision of this Regulation. 

June 2026 EU Commodity dealers as defined under CCR, and which have been licensed 
as investment firms under MiFID 2/ MIFIR have to comply with real 
capital/large exposures/liquidity regime under Investment Firms 
Regulation (IFR) provisions on liquidity and IFR disclosure provisions. 

August 12, 
2027 

EU CCP R&R (Article 96): The Commission shall review this Regulation and 
its implementation and shall assess the effectiveness of the governance 
arrangements for the recovery and resolution of CCPs in the Union and 
submit a report thereon to the European Parliament and to the Council, 
accompanied where appropriate by proposals for revision of this 
Regulation. 

 

LiBOR Transition 

https://www.cftc.gov/csl/20-37/download
https://www.cftc.gov/csl/22-14/download
https://www.cftc.gov/csl/22-14/download
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The Federal Reserve Board ("FRB") adopted a final rule, Regulation ZZ, to implement the LIBOR Act and 
establish benchmark replacements for contracts that reference certain tenors of U.S. dollar LIBOR. 
Among other things, the final rule addresses the following: 

• Scope and Applicability. The final rule applies only to existing LIBOR contracts governed by 
federal or state law that either (i) do not contain fallback provisions; (ii) contain fallback 
provisions that do not identify a specific benchmark replacement or a determining person; or (iii) 
where a determining person is specified, but has not made a selection by the earlier of the 
replacement date or the contractual deadline. 

• Clarifications Regarding "Determining Person". The final rule clarifies and provides additional 
explanation relating to the term "determining person." The Fed said that the term is not limited to 
persons with current authority, right or obligation to select a benchmark replacement. 

• Synthetic LIBOR. The FRB said that LIBOR contracts containing fallback provisions that identify 
a specific benchmark replacement are "outside the scope of the LIBOR Act, even if these fallback 
provisions lack an express non-representativeness trigger." 

• Benchmark Replacements. The final rule's benchmark replacements are based on SOFR and 
incorporate spread adjustments for each specified tenor of LIBOR. The final rule contains, among 
others, the following benchmark replacements: 

o Derivatives: Fallback Rate (SOFR) 
o Consumer Loans: "simple" SOFR for overnight LIBOR and CME Term SOFR for other 

tenors, with a linear transition approach for the first year following LIBOR replacement 
and the standard tenor spread adjustment thereafter; 

o FHFA-Regulated Entity Contracts (other than FHLB home loan advances): "simple" SOFR 
for overnight LIBOR and 30-day Average SOFR for other tenors, plus the standard tenor 
spread adjustment 

▪ FHLB Advances: Fallback Rate (SOFR) 
▪ FFELP ABS: Specified Average SOFR rates, based on relevant tenor, plus the 

applicable tenor spread adjustment 
o All Other Transactions: "simple" SOFR for overnight LIBOR and CME Term SOFR for other 

tenors, plus the standard tenor spread adjustment. 

• In addition, the final rule also contains provisions (i) identifying certain benchmark replacement 
conforming changes; and (ii) codifying certain continuity-of-contract and safe harbor provisions 
of the LIBOR Act. 

https://urldefense.com/v3/__https:/www.federalreserve.gov/newsevents/pressreleases/files/bcreg20221216a1.pdf__;!!Po8CZyEaWRY!bikb4wHvy4yXhG0HLc0yOYl10H4vPKl1ujCkPLSvszSuA3QX-8ZOdNze8cKbmAwVm3QtI549twe6zUMHSLu5bda02hRYCD8$
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• FRB Press Release: FRB adopts final rule that implements Adjustable Interest Rate (LIBOR) Act 
by identifying benchmark rates based on SOFR (Secured Overnight Financing Rate) that will 
replace LIBOR in certain financial contracts after June 30, 2023 

• Federal Register: FRB Regulation Implementing the Adjustable Interest Rate (LIBOR) Act 

• FRB Memo: Final Regulation Implementing the Adjustable Interest Rate (LIBOR) Act 

Debt Investors Losing Millions on Libor Switch Start to Fight Back 

• Borrowers offer loan amendments not accounting for lower SOFR 

• Investors begin to reject proposals amid mounting frustration 

• The request from Allied Universal to its lenders last month seemed innocuous and logical 
enough. 

• Value transfer" from the transition from LIBOR to SOFR is starting to bite -- potentially to the 
benefit of borrowers, and the detriment of lenders. Will standoffs lead to litigation? 

• With the deadline rapidly approaching to phase out Libor as the benchmark for trillions of dollars 
of floating-rate debt, the provider of security guards and janitors wanted to start using a 
replacement to set the rate on more than $4 billion of loans. Under the terms of its credit 
agreement, the company didn’t even need its debtholders to formally sign off on the plan — it just 
needed more than half of them to refrain from objecting. 

 

CFTC Staff Letter 22-21; Letter Type: No-Action; Division: DCR, MPD  

• Regulation Parts: 1.25, 22.2, 22.3, 30.7; Tags: DCO, FCM, SOFR, Investment of Customer Funds; 
Issuance Date: 12/23/2022  

• Description: No-action letter regarding investments of customer funds by futures commission 
merchants and derivatives clearing organizations in securities benchmarked to the Secured 
Overnight Financing Rate.; See also: Request Letter Requester(s): CME, FIA 

• In light of these considerations, MPD hereby extends the expiration of CFTC Staff Letter 21-02 
until the earlier of December 31, 2024, or the effective date of any final Commission action 
addressing the addition of SOFR as a permitted benchmark for investments of customer funds, 
subject to continued compliance with the conditions of CFTC Staff Letter 21-02. For the same 
reasons, the Divisions believe that extending the position taken in CFTC Staff Letter 21-02 to 
DCOs investing customer funds pursuant to Commission regulation 1.25 is appropriate. In this 
respect, the Divisions believe that the analysis regarding SOFR-benchmarked adjustable-rate 
securities discussed above supports this position. The Divisions are therefore taking a no-action 
position with respect to DCOs, subject to the conditions set forth in CFTC Staff Letter 21-02, 
through the duration of the no-action position as extended pursuant to this letter. 

• CFTC Staff Issues No-Action Letter Regarding Investments of Customer Funds in Securities 
Benchmarked to SOFR; Commission's Market Participants Division today announced it is 
extending CFTC Staff Letter No. 21-02 regarding investments of customer funds by futures 
commission merchants (FCMs). In issuing the extension in conjunction with the Division of 
Clearing and Risk, the scope of the letter was expanded to include investments by derivatives 
clearing organizations (DCOs). /jlne.ws/3WOyXZt 

• Statement of Commissioner Summer K. Mersinger on Extension of Staff No-Action Letter 
Regarding Investments in Securities with Adjustable Rate of Interest Benchmarked to SOFR; I 
support extension of the staff no-action relief in Letter 21-02 regarding investments of customer 
funds by futures commission merchants in permitted investments that contain an adjustable 
rate of interest that is benchmarked to the Secured Overnight Financing Rate (also known as 

https://www.federalreserve.gov/newsevents/pressreleases/bcreg20221216a.htm
https://www.federalreserve.gov/newsevents/pressreleases/bcreg20221216a.htm
https://www.federalreserve.gov/newsevents/pressreleases/bcreg20221216a.htm
https://urldefense.com/v3/__https:/www.federalreserve.gov/newsevents/pressreleases/files/bcreg20221216a1.pdf__;!!Po8CZyEaWRY!bikb4wHvy4yXhG0HLc0yOYl10H4vPKl1ujCkPLSvszSuA3QX-8ZOdNze8cKbmAwVm3QtI549twe6zUMHSLu5bda02hRYCD8$
https://www.federalreserve.gov/newsevents/pressreleases/files/bcreg20221216a2.pdf
https://www.bloomberg.com/news/articles/2022-12-20/leveraged-loan-investors-losing-millions-on-libor-to-sofr-switch-fight-back?leadSource=uverify%20wall#xj4y7vzkg
https://www.bloomberg.com/quote/1295099D:US
https://lnks.gd/l/eyJhbGciOiJIUzI1NiJ9.eyJidWxsZXRpbl9saW5rX2lkIjoxMDIsInVyaSI6ImJwMjpjbGljayIsImJ1bGxldGluX2lkIjoiMjAyMjEyMjMuNjg3NTg5OTEiLCJ1cmwiOiJodHRwczovL3d3dy5jZnRjLmdvdi9jc2wvMjItMjEvZG93bmxvYWQ_dXRtX3NvdXJjZT1nb3ZkZWxpdmVyeSJ9.24ocvGC7_eePh8G_UaYxMg3ry2VtVG8bogEiWUKqKf4/s/529588112/br/151216913602-l
https://lnks.gd/l/eyJhbGciOiJIUzI1NiJ9.eyJidWxsZXRpbl9saW5rX2lkIjoxMDMsInVyaSI6ImJwMjpjbGljayIsImJ1bGxldGluX2lkIjoiMjAyMjEyMjMuNjg3NTg5OTEiLCJ1cmwiOiJodHRwczovL3d3dy5jZnRjLmdvdi9jc2wvMjItMjEvcmVxdWVzdF9sZXR0ZXIvZG93bmxvYWQ_dXRtX3NvdXJjZT1nb3ZkZWxpdmVyeSJ9.ecAMA48ptTFbc9YArsKihI42-8axeDiAfQrkuSl7M74/s/529588112/br/151216913602-l
https://r20.rs6.net/tn.jsp?f=001OqzWIgv9WiZOGfWqderOHP9quZAY6oWFBdoi1Adcev4Fq98ozuy2YTS-p3mgwHfnnObdLjZsbOe8pZu_tTrmbB-L8JsfA4tB-lL6rlYBMZfAweCAaoXMsDmMUR9nbwkXkpBffvaWzXLhk74jOo_sAw==&c=uuQMNiEcHKvBNIPbkwQCkLq8Rj-h-JBkHRATgy8VmnpzY33Ghx2f3A==&ch=jlvR4n50tkHXpPqcOAf_vVy-397LlyxFXNOoiGAIQRSXNhFaArLTYA==
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SOFR), and the expansion of that staff no-action relief to derivatives clearing organizations. 
/jlne.ws/3YQ1VtG 

• Statement of Commissioner Kristin N. Johnson on Extension of Staff No-Action Letter Regarding 
Investments in Securities with Adjustable Rate of Interest Benchmarked to SOFR; Commission 
regulation 1.25 is a seminal provision governing futures commission merchant ("FCM") and 
derivatives clearing organization ("DCO”) [1] investment of customer funds. The regulation 
authorizes FCMs and DCOs to investment customer funds in a sensibly limited set of permitted 
investments consistent with the prudential objectives of preserving customer funds and 
maintaining liquidity.[2]; /jlne.ws/3PUOk04 

LIBOR wind-down: the FCA is consulting on requiring LIBOR's administrator, IBA, to continue to publish 
the 1-, 3- and 6-month US dollar LIBOR settings under an unrepresentative `synthetic' methodology 
between 1 July 2023 until end-September 2024. After this, publication would cease permanently. The 
FCA also announced that it will require IBA to publish the 3-month synthetic sterling LIBOR setting until 
end-March 2024. 

FSB reports on final transition away from LIBOR; The FSB has published a progress report on the transition 
from LIBOR and other benchmarks to robust reference rates. The report: 

o provides an overview of LIBOR transition efforts, covering success to date and remaining 
transition steps, including anchoring the financial system in overnight risk-free rates (RFRs). 

o provides updates from member jurisdictions on other benchmark transition efforts. 
o presents findings from the FSB’s questionnaire on supervisory issues related to LIBOR 

transition, conducted in June 2022; and 
o sets out the FSB's conclusions and next steps. 

• The report notes that while significant progress has been made, especially among FSB 
jurisdictions where exposure to LIBOR is the highest, there may be some residual risk arising 
from relatively low awareness of transition among users of USD LIBOR in jurisdictions where 
LIBOR exposure is low. 

• The FSB has called for market participants to take active steps to address existing legacy 
contracts in preparation for the end of the remaining panel-based USD LIBOR settings and for 
the winding down of temporary synthetic LIBOR rates. 

• The FSB has also encouraged market participants to use the most robust reference rates to 
achieve the intended benefits. 

FSB encourages final transition to robust reference rates as cessation of remaining LIBOR panels 
approaches; Report provides an assessment of progress in transition from LIBOR and other benchmark 
and urges continued momentum for the last stage of transition 

LCH SwapClear supporting Swiss, Danish risk-free rates LCH SwapClear says it has committed to 
supporting the transition to trades that reference the alternative risk-free Swedish krona short-term rate 
and the Denmark short-term rate. The moves make LCH SwapClear "the first CCP to offer clearing for 
DESTR," says LCH head of SwapClear and Listed Rates Susi de Verdelon. Securities Finance Times 

Financial Stability Board warns against a ‘pile up situation’ if firms don’t prioritise Libor transition 

As of the end of 2020, it was estimated that over $70 trillion of USD Libor exposures would remain 
outstanding beyond the cessation of remaining tenors after June next year. 

https://r20.rs6.net/tn.jsp?f=001OqzWIgv9WiZOGfWqderOHP9quZAY6oWFBdoi1Adcev4Fq98ozuy2YTS-p3mgwHfnaeBzxlcMP3Oc5KLoAbo-54p7QdQBzSMwtxQUd2irV_7PKwpZDajQrkYmdJ7gGzHUopRVCHzIEe6TKrkkp9bxZw==&c=uuQMNiEcHKvBNIPbkwQCkLq8Rj-h-JBkHRATgy8VmnpzY33Ghx2f3A==&ch=jlvR4n50tkHXpPqcOAf_vVy-397LlyxFXNOoiGAIQRSXNhFaArLTYA==
https://r20.rs6.net/tn.jsp?f=001OqzWIgv9WiZOGfWqderOHP9quZAY6oWFBdoi1Adcev4Fq98ozuy2YTS-p3mgwHfntsnyyjybTizAnwhzCPg4PaD9DpX3FYVY1GQeUQIlH7WgcI0aS2HiHNP7pJIyOc54iQFp_oDcaEcT9TilpRzpVA==&c=uuQMNiEcHKvBNIPbkwQCkLq8Rj-h-JBkHRATgy8VmnpzY33Ghx2f3A==&ch=jlvR4n50tkHXpPqcOAf_vVy-397LlyxFXNOoiGAIQRSXNhFaArLTYA==
https://www.fca.org.uk/news/news-stories/further-consultation-announcements-wind-down-libor
https://sites-cliffordchance.vuturevx.com/e/quum7zgjvd4hnw/5ae7e180-ff13-4b4a-a1c1-3a5d05a2113a
https://fsb.us9.list-manage.com/track/click?u=567d6ad2b423723b170eb04e3&id=976c861952&e=1082fdd3d8
https://fsb.us9.list-manage.com/track/click?u=567d6ad2b423723b170eb04e3&id=976c861952&e=1082fdd3d8
http://r.smartbrief.com/resp/pNzXBWmgBjDuwxvqCidWqYCicNaLOk?format=multipart
http://r.smartbrief.com/resp/pNzXBWmgBjDuwxvqCidWqYCicNaLOk?format=multipart
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• The Financial Stability Board (FSB) has reiterated the need for firms to prioritise their Libor 
transition to avoid a “pile up situation” at cessation date at the end of June 2023. 

• According to a report published by the board, the USD Libor transition is a top priority. As of the 
end of 2020, it was estimated that over $70 trillion of USD Libor exposures would remain 
outstanding beyond the cessation of remaining tenors after June next year. “Over 90% of this 
exposure is in derivatives” the board said, “which can be addressed through adherence to the 
ISDA Protocol and CCP conversion events”. 

• Other remaining exposures include approximately $2 trillion in bonds and securitisations, $2 
trillion in business loans, and $1 trillion in consumer loans which the FSB has said can be reduced 
through remediation activity. 

• “The recent extension of synthetic USD Libor is the very last step of the process. Financial 
institutions now have no choice but to fully familiarize themselves with new products using the 
risk-free rates,” said Didier Loiseau, global head of rates, bonds and credit at Murex. “What made 
and still makes the adjustment challenging is that it’s quite simply the equivalent of replacing 
apples with oranges. The reality is that the new RFRs or alternative reference rates are 
fundamentally very different instruments.” 

Across the pond, the UK’s Financial Conduct Authority (FCA) moved to use its powers under the 
Benchmarks Regulation (BMR) to temporarily extend publication until 2024 under an unrepresentative 
synthetic methodology in order to assist with legacy transitions, last month. 

“While we consider synthetic Libor a fair and reasonable approximation of what LIBOR might have been, 
it will no longer be representative for the purposes of the BMR. It is not for use in new contracts. It is 
intended for use in certain legacy contracts only,” the watchdog emphasised. 

ARRC’s trivial fight over term SOFR use; Toyota’s ABS deal should not derail effort to expand use of term 
rate in derivatives 

• On November 8, Toyota issued a $1.5 billion auto loan securitisation with a $293 million floating 
rate tranche linked to a term version of the secured overnight financing rate, or SOFR. It seemed 
innocuous enough, but the deal rankled members of the Alternative Reference Rates Committee, 
the Federal Reserve-backed group tasked with steering US markets away from Libor, which had 
previously advised against the use of term SOFR in securitisations of fixed rate assets such as 
auto loans.  

• The timing could not have been worse. At a meeting the following day, the ARRC was set to 
consider a proposal to expand the use of term SOFR in derivatives. But the meeting was derailed 
by debate over the Toyota deal. The plan to allow a wider use of term SOFR in derivatives was 
shelved for another day. That has not gone down well with the market. One structured finance 
banker dismissed the spat over the Toyota deal as “a big hullaballoo” that is distracting from the 
industry’s wider goals. The ARRC endorsed CME’s term SOFR last year, subject to a set of usage 
guidelines, to aid the market transition away from Libor. The problem, market participants say, is 
that the ARRC guidelines and CME’s terms of use don’t quite match up. While both are clear the 
rate can only be used in derivatives that directly hedge cash instruments that reference term 
SOFR, the rules are far less clear when it comes to the cash instruments themselves. 

• CME’s 14-page licensing agreement allows term SOFR to be used in all sorts of cash products, 
including “loans, mortgages, bonds, money market instruments (including certificates of deposit 
and commercial paper), cash securities, preferred stock, floating rate notes, structured notes, 
bank notes, capital or deposit instruments and any other debt or credit instruments”. “That’s 
pretty expansive,” says a London-based lawyer, noting that securitisations fall within the 
structured notes definition. “The licence allows you to use it as you like for cash products.”  

https://www.thetradenews.com/fca-extends-us-dollar-libor-to-2024-on-synthetic-basis/
https://www.thetradenews.com/fca-extends-us-dollar-libor-to-2024-on-synthetic-basis/
https://www.risk.net/our-take/7955497/arrcs-trivial-fight-over-term-sofr-use?_hsenc=p2ANqtz-_NjU7lUa-uil8ba34phSSkS9XxETr4u1zvLJmdRIXSWdMiKRocpTo_IDz4Ivxlw9ZWtKW7E5Rz8sQzLq4z5fQu-QSyPA&_hsmi=238541643&check_logged_in=1
https://www.risk.net/our-take/7955497/arrcs-trivial-fight-over-term-sofr-use?_hsenc=p2ANqtz-_NjU7lUa-uil8ba34phSSkS9XxETr4u1zvLJmdRIXSWdMiKRocpTo_IDz4Ivxlw9ZWtKW7E5Rz8sQzLq4z5fQu-QSyPA&_hsmi=238541643&check_logged_in=1
https://www.cmegroup.com/files/download/appendix-a-to-schedule-7-of-the-ila.pdf
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• The ARRC’s three-page best practice guidance limits the use of term SOFR to business loans 
and certain securitisations “that hold underlying business loans or other assets that reference 
the SOFR term rate and where those assets cannot easily reference other forms of SOFR”.  

• The ARRC, though, has no real power to enforce its guidelines. As a Libor transition manager at 
a US bank says: “These are not restrictions, just recommendations.” Some say CME should 
simply revise its licence terms to align with the ARRC’s guidelines. “The market would benefit 
from that,” says a lawyer in New York, adding that this could be in the form of a clarification rather 
than a formal change to the licence. But CME may have good reasons to resist calls for stricter 
usage terms, which could dent competitiveness and prove costly to monitor and enforce. A 
spokesperson for the exchange declined to comment. It’s also worth bearing in mind that CME’s 
benchmark is not the only game in town. Ice Benchmark Administration, Libor’s administrator, 
began publishing its own version of term SOFR in April. While Ice’s rate lacks an official 
endorsement and is not included in the waterfall of replacement rates in ARRC cash fallbacks, it 
is currently being licensed for use in contracts – both cash and derivatives – without any usage 
restrictions. So far, there’s been little interest in this alternative version, which is largely viewed 
as a redundancy rate for CME’s term SOFR. IBA wasn’t even allowed to use its own rate in a 
proposed ‘synthetic Libor’, which would be used to sweep in a tail of tough legacy contracts.  

• CME, by contrast, has issued over 7,000 term SOFR licences to more than 1,800 firms. The rate 
underpins $2.6 trillion of loans and more than $660 billion of related derivatives hedges. That 
doesn’t mean it’s a fait accompli for CME. The ARRC’s restrictions on the use of term SOFR in 
derivatives have created a one-sided market which dealers warn could pose a stability threat.  

• The furore over the Toyota deal, and the use of term SOFR in securitisations of fixed rate assets 
more broadly, has faded hopes of softening the derivatives stance. In the gargantuan multi-year 
project to prise hundreds of trillions of dollars of contracts off Libor ahead of its June 2023 
demise, a fight over the use of term SOFR in floating rate asset-backed securities – which are 
estimated to represent just 2% of overall issuance – seems trivial at best.  

• Overly tight restrictions on CME term SOFR could gift the market to a non-endorsed competitor. 
Worse, it could breathe new life into credit-sensitive rates, which regulators fought so hard to 
extinguish. The ARRC should look past the Toyota deal and refocus on its core objectives. 

After a choppy four months in which the pace of growth in adoption of risk-free rates (RFRs) flattened 
out, the uptrend appears to be back underway. The latest ISDA-Clarus RFR Adoption Indicator for 
November came in at 51.4%, the second successive monthly growth and up from October’s 51.3%. The 
indicator tracks how much global trading activity, as measured by DV01, is conducted in cleared OTC and 
exchange-traded interest rate derivatives (IRD) that reference the identified RFRs in six major currencies. 

• On a traded notional basis, the percentage of RFR-linked IRD increased to 48.3% of total IRD 
transacted in November 2022 compared to 45.4% the prior month. 

• RFR-linked IRD DV01 grew to $15.9 billion from $15.7 billion in October, while total IRD DV01 
increased to $31.0 billion from $30.7 billion. RFR-linked IRD traded notional rose to $87.8 trillion 
from $79.7 trillion, and total IRD traded notional increased to $181.7 trillion compared to $175.6 
trillion the prior month. 

• The percentage of trading activity in SOFR increased to an all-time high of 58.3% of total USD 
IRD DV01 in November 2022 compared to 58.1% in October, while CHF and GBP saw the largest 
percentage of RFR-linked IRD trading activity, totalling 100% of total CHF IRD DV01 and 99.9% of 
total GBP IRD DV01, respectively. JPY had the highest percentage of RFR-linked IRD DV01 
executed as transactions with tenors longer than two years. 

 

ISDA-Clarus RFR Adoption Indicator: November 2022; The ISDA-Clarus RFR Adoption Indicator increased 
to 51.4% in November 2022 compared to 51.3% the prior month. The indicator tracks how much global 

http://www.newyorkfed.org/medialibrary/Microsites/arrc/files/2021/ARRC_Scope_of_Use.pdf
http://isda.informz.net/z/cjUucD9taT04ODgwOTY1JnA9MSZ1PTkyMjk2Njc3NCZsaT03OTAxNzQ2Ng/index.html
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trading activity (as measured by DV01) is conducted in cleared over-the-counter and exchange-traded 
interest rate derivatives (IRD) that reference the identified risk-free rates (RFRs) in six major 
currencies. On a traded notional basis, the percentage of RFR-linked IRD increased to 48.3% of total IRD 
transacted in November 2022 compared to 45.4% the prior month. Key highlights for November 2022 
include: 

• RFR-linked IRD DV01 grew to $15.9 billion from $15.7 billion the prior month. 

• Total IRD DV01 increased to $31.0 billion from $30.7 billion the prior month. 

• RFR-linked IRD traded notional rose to $87.8 trillion from $79.7 trillion the prior month. 

• Total IRD traded notional increased to $181.7 trillion compared to $175.6 trillion the prior month. 

• The percentage of trading activity in SOFR increased to an all-time high of 58.3% of total USD 
IRD DV01 in November 2022 compared to 58.1% the prior month. 

• CHF and GBP saw the largest percentage of RFR-linked IRD trading activity, totaling 100% of total 
CHF IRD DV01 and 99.9% of total GBP IRD DV01, respectively. 

• JPY had the highest percentage of RFR-linked IRD DV01 executed as transactions with tenors 
longer than two years.  

• The November monthly report is available here. To access interactive charts and export the data, 
click here. 

RFR Adoption – Is This Groundhog Day? The ISDA-Clarus RFR Adoption Indicator was 51.4% last month. 

• This is the fourth consecutive month that it has remained around 51%. 

• SOFR adoption hit a new all-time of 58.3%.  

• €STR adoption remains volatile. 

• Following on from our last blog, we take a look at AONIA. 

The ISDA-Clarus RFR Adoption Indicator for November 2022 has now been published. 

 

http://isda.informz.net/z/cjUucD9taT04ODgwOTY1JnA9MSZ1PTkyMjk2Njc3NCZsaT03OTAxNzQ2Ng/index.html
http://isda.informz.net/z/cjUucD9taT04ODgwOTY1JnA9MSZ1PTkyMjk2Njc3NCZsaT03OTAxNzQ2Nw/index.html
https://www.clarusft.com/the-latest-in-aussie-and-kiwi-swap-markets/
https://cdn.aws.isda.org/2022/12/13/isda-clarus-rfr-adoption-indicator-november-2022/?_zs=HKRaF1&_zl=68xw6
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Showing; 

• The index has increased slightly to 51.4%, almost unchanged for 4 months now! 

• SOFR adoption hit a new record high at 58.3%, marginally higher than last month.  

• 48% of total activity by notional was vs RFRs, a new record. 

• We saw more trading activity in Futures, accounting for 41% of all RFR risk – an all-time record. 

Is History Repeating? - Groundhog Day appears to be a traditional film that isn’t actually set at Christmas 
but is associated with this time of year. RFR Adoption is somewhat similar – in the run up to the end of 
2021, it was all anyone spoke about (well, in certain circles!) and regulators choosing a year-end cut-off 
for (most) LIBORs just seemed so cruel to the industry that I doubt anyone will forget it in a hurry. 

• In light of which, I checked back on my blog covering November 2021 to remind myself just how 
slow RFR Adoption was, even with just ~ 20 days to go: 

• Regular readers will not be surprised at the level of hyperbole as we tried to promote the move 
to RFRs as early as possible. Avoiding event risks is just good risk management after all. 

• However, RFR adoption was still down in a 62-76% range for the three currencies staring 
cessation in the face (GBP, CHF & JPY). Should we be surprised, therefore, that with 6 months 
still to go, USD SOFR adoption is “only” at 58.3% but increasing slowly month-on-month? It is 
entirely in-keeping with previous experience. 

 

• For USD in November 2022, we need to look back at GBP in June 2021. Back then, SONIA made 
up 61% of the market, and it even fell the following month to 59%. USD SOFR adoption seems to 
be following a very similar course, which is why it has reached a “natural plateau” these days 
around 58%. It seems to be how the cycle works. It doesn’t half make it hard to write blogs about 
it though! 

• In Positive News 

• We do have positive movement in the market, without any tenuous links to 1990s films! As 
measured by notional, the proportion of the market trading in RFRs just keeps on increasing, this 
month reaching a new high at 48.3%: 

 

https://www.youtube.com/watch?v=GncQtURdcE4
https://www.clarusft.com/is-rfr-trading-now-ready-for-lift-off/
https://www.clarusft.com/category/iborrfr/
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• And in related news, the proportion of RFR risk that was traded as a Futures contract (“ETD) 
increased to a new all-time high of 41%: 

 

• These two facts are somewhat linked – more futures trading in RFR means more of the short-
end risk they are associated with is moving to e.g. SOFR. This in turn increases the amount of 
notional traded as RFRs without really moving the needle on our preferred DV01 (risk) metrics. 

• It is still somewhat puzzling that we can have positive momentum in a couple of key metrics (as 
well as a new high in SOFR adoption) and yet the headline Adoption Indicator remains static. 

• AONIA; One of the metrics pulling the Adoption Indicator lower this month was AUD trading. The 
amount of risk traded as AONIA in any given month is very volatile – take a look below: 

 

Showing; 

• AONIA accounted for 66% of all AUD risk way back in February 2020. 

• It sank back to 3% as recently as May 2021. I told you it was volatile! 

• This year, the trend had been gradually higher…until November. 

• With such a volatile time-series it seems entirely down to market expectations of rates and RBA 
action – without much consideration to market structure or simplifying the AUD curve. 

• The reason I’ve spent a bit of time on AUD this week is because AUD and EUR likely have similar 
dynamics. It looks like the term rates are going to continue, but the market is beginning to show 
signs of choosing to trade the RFR. Will the RFRs gain enough traction to gain a consistent 
market share, or will the activity continue to be focused on short-end products? 

• It’s been a very rare occurrence when €STR Adoption has topped AONIA adoption. Will we see a 
reversal in 2023 at all? 

https://www.clarusft.com/the-latest-in-aussie-and-kiwi-swap-markets/
https://www.clarusft.com/the-latest-in-aussie-and-kiwi-swap-markets/
https://www.clarusft.com/ester-what-you-need-to-know/
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Derivatives users reportedly slow to switch to SOFR for CSAs Derivatives users are in no hurry to switch 
from using Fed funds to the secured overnight financing rate for credit support annexes despite the 
looming deadline for the end of Libor, according to banking industry sources. "Fed funds is not being 
discontinued and parties need to determine how important it is to move from Fed funds to SOFR," says 
law firm Katten derivatives partner Ilene Froom. Risk  

CME: Trading pit surviving SOFR transition CME Group's open-outcry trading pit has seen the migration 
to Secured Overnight Financing Rate-linked futures and options contracts overtake Libor-linked 
eurodollar futures, but traders remain dedicated to the pit over electronic trading. CME says that with 63% 
of SOFR options traded in the pit during November, open-outcry trading is surviving the transition to 
SOFR. BNN Bloomberg  

Conversion of Cleared LIBOR Swaps to SOFR: the process, key dates, and more; The transition from LIBOR 
to SOFR is progressing. June 30, 2023 is the LIBOR cessation date, but there are several key dates and 
factors to know in advance, particularly for participants holding legacy LIBOR positions with fixing dates 
beyond summer 2023. Our video series discusses the ins and outs of the conversion methodology, as well 
as the additional factors firms need to know as the planned conversion process approaches. 

1. Introduction and overview of CME Group’s conversion plan – Explores key dates to know, which 
USD LIBOR swaps will be impacted, and how replacement swaps will function. 

2. Conversion methodology and a detailed example – Details the underlying methodology CME 
Group will leverage for the primary conversion process, including an example scenario. 

3. Available resources and operational processing considerations – Discusses the operational 
timeline for the night of the primary conversion, indicative analysis reporting (available in Q1 
2023), and dress rehearsal dates. 

4. Special cases and conclusion – Explores the planned basis swap splitting event, as well as the 
secondary conversion process for zero coupon swaps and other special cases. 

• Conversion of cleared USD LIBOR swaps to SOFR: Video Series; Video 1: Introduction and 
Overview; Video 1 includes: Background on why CME Group will convert legacy cleared USD 
LIBOR swaps to SOFR, highlighting which USD LIBOR swaps will be subject to conversion and 
which swaps will not. 

• Mechanics behind the planned primary conversion process scheduled for April 21, 2023. 

• Video 2: Conversion Methodology’’ Video 2 includes: Detailed look into the underlying 
methodology CME Group will use for the conversion process. 

• In-depth example of how the conversion methodology will be applied. 

• Video 3: Resources and Operational Considerations; Video 3 includes: Timeline for operational 
processing of the primary swap conversion on April 21, 2023. 

http://r.smartbrief.com/resp/pNtGCGtwkjDuvFqOCigbaDCicNZkys?format=multipart
http://r.smartbrief.com/resp/pNtGCGtwkjDuvFqOCigbaDCicNZkys?format=multipart
http://r.smartbrief.com/resp/pNtGCGtwkjDuvFqPCigbaDCicNlcKV?format=multipart
http://r.smartbrief.com/resp/pNtGCGtwkjDuvFqPCigbaDCicNlcKV?format=multipart
https://www.cmegroup.com/articles/2022/conversion-of-cleared-usd-libor-swaps-to-sofr.html?utm_kxconfid=vpwpdpbbo#LIBORSwapsIntro
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• Dress rehearsal dates in January, February, and March to help provide testing opportunities for 
clearing members. 

• Overview of indicative analysis reports that will show the net present value, cash compensation, 
and economic terms for the replacement swaps firms will receive based on their production 
portfolio. 

• Video 4: Special Cases; Video 4 includes: Overview of the mandatory basis swap splitting event 
scheduled for March 24, 2023. Fed Funds vs. LIBOR basis swaps are not in scope for the splitting 
exercise. 

• Special cases included in the secondary conversion process: How CME Group will proceed with 
zero coupon swaps, swaption assignments, and any remaining in-scope LIBOR exposure in a 
daily conversion process beginning on July 3, 2023. 

  

 

LIBOR transition target dates 

 

 

Markets Conduct Regulations  
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Public Register for the Trading Obligation for derivatives under MiFIR  

Public Register for the Clearing Obligation under EMIR  

 

https://www.esma.europa.eu/document/public-register-trading-obligation-derivatives-under-mifir
https://www.esma.europa.eu/document/public-register-clearing-obligation-under-emir
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RegTech & FinTech 

DSB Product Committee : Digital Asset Sub-Committee : Proposed Recommendations; As 
discussed at this week’s DAS-SC meeting (6th December 2022) this email contains the proposed 
text to be sent to the DSB Product Committee for their deliberations.  

• Members of the DAS-SC are asked to review the proposed text and suggest any 
changes that you would like to discuss at the next meeting. Members are kindly asked 
to respond by COB Thursday 15th December 2022. 

1. Definition of Terms 

• The recommendations of the DAS-SC are based on the following delineation of the 
Digital Assets that act as underliers to OTC Derivatives products. 

• Security Tokens: A digital asset token that represents an instrument or exhibits 
the characteristics of an instrument that is classified within the ISO 10962 (CFI) 
categories of Equity (E), Debt Instrument (D), Collective Investment Vehicle (C), 
an Entitlement (R), Listed Option (O) or Future (F). 
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• Referential Tokens: A fungible digital asset token that is not classified within the 
above definition of a Security Token (this includes Utility Tokens, Stable Coins, 
Governance Tokens and others).  

2. Security Tokens 

• The DAS-SC recommends that Security Tokens should be classified using the 
ISO 10962 (CFI) category appropriate to the characteristics of the instrument. 

• The DAS-SC recommends that an OTC Derivative with a Security Token underlier 
should use the OTC ISIN/UPI asset class and product definition related to its ISO 
10962 (CFI) code. 

• For example: 
• An on-chain Digital Asset that has the characteristics of a Bond would be 

classified under ISO 10962 (CFI) as D.B.*.*.*.*. 
• An OTC Option on that Bond would use the Debt Option product definition for 

the generation of a UPI and/or OTC ISIN and the underlier would be identified 
using an ISIN (as its primary identifier). 

• In the longer term, it is expected that the reference data for each Security Token’s 
ISIN will include a link to one or more associated DTIs 

3. Referential Tokens 

• Short-Term Approach : assuming no changes to ISO 10962 (CFI) or the product 
definitions supported by the ISIN or UPI for OTC derivatives 

• The DAS-SC recommends that Referential Tokens should be classified using the 
ISO 10962 (CFI) for Commodity/Other : T.T.M.X.X.X. 

• The DAS-SC recommends that an OTC Derivative with a Referential Token 
underlier should use the appropriate product definition within the Commodity 
asset class. The underlier for these products should be input using a Commodity 
Reference Price of “OTHER” along with Base Product = “OTHER”, Transaction 
Type = “OTHER” and Final Price Type = “OTHER”. 

4. For example: 

• For the purposes of regulatory reporting, Bitcoin should be classified under ISO 
10962 (CFI) as T.T.M.X.X.X. 

• A Swap on Bitcoin should use the Commodity Swap product definition for the 
generation of a UPI and/or OTC ISIN and the underlier would be identified using 
Commodity Reference Price of “OTHER”. 

• Medium-Term Approach : assuming minor changes to the product definitions 
supported by the ISIN or UPI for OTC derivatives but no changes to ISO 10962 
(CFI). 

• The DAS-SC proposes extending the Commodity Reference Price enumerated 
list to include specific digital assets and to include the DTI of the asset against 
each item, eg: “4H95J0R2X”. 

• The code/name of the Referential Token should be included in the name 
displayed in the DSB GUI dropdown – e.g.: “4H95J0R2X (BTC)” in order to assist 
manual entry. 
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• A sub-set of Referential Token DTIs are to be added to the Commodity Reference 
Price enumerated list (based on trading volumes / market capitalization and 
approved for inclusion by the DSB PC). 

• Long-Term Approach : assuming changes to ISO 10962 (CFI). 
• The DAS-SC recommends that support for Referential Tokens within ISO 10962 

(CFI) should be referred to the CFI Discussion Group (ISO/TC 068/SC 08/MA 05 
(Discussions)) for consideration. 

• The DAS-SC recommends extending the Referential Instruments (T) category of 
ISO 10962 (CFI) to include a separate Group for Digital Assets. 

• The DAS-SC recommends extending the Swaps (S), Non-Listed and Complex 
Listed Options (H) and Forwards (J) categories of ISO 10962 (CFI) to include a 
separate Asset Class for Referential Tokens. 

• The DAS-SC understands that the OTC ISIN and UPI may be required to be 
updated based on the need to support the additional CFI Asset Class within the 
OTC Derivative Categories. 

 

 

DSB Product Committee : Digital Asset Strategy Sub-Committee Meeting Minutes; Date: 06-
Dec-2022 

Time: 15.00 – 16.30 UTC  

• Open Actions; 005; The DSB will work with the ISDA to access available details of the 
relevant ISDA definitions for digital assets. 

• Meeting Details 

o The meeting agreed to the amendment of DAS-SC deliverables to be based on 
timeframes (short, medium and long-term). 

o The meeting APPROVED the change of name from Investment Token to Security 
Token and for an update to the definition text. The definitions now read: 

• Security Tokens: A digital asset token that represents an instrument or exhibits the 
characteristics of an instrument that is classified within the ISO 10962 (CFI) categories 
of Equity (E), Debt Instrument (D), Collective Investment Vehicle (C), an Entitlement (R), 
Listed Option (O) or Future (F). 

• Referential Tokens: A fungible digital asset token that is not classified within the above 
definition of a Security Token (this includes Utility Tokens, Stable Coins, Governance 
Tokens and others). 

• © DSB Product Committee 2022 Page 2 of 2 
• Classified as Confidential 

https://wmbaleba-my.sharepoint.com/:b:/g/personal/amcdonald_evia_org_uk/EVpERV0ckqdAhhu23gDl004BD2FYTV_MAR2fdbsKb-oLPw?e=bCa57f
https://wmbaleba-my.sharepoint.com/:b:/g/personal/amcdonald_evia_org_uk/EVpERV0ckqdAhhu23gDl004BD2FYTV_MAR2fdbsKb-oLPw?e=bCa57f
https://wmbaleba-my.sharepoint.com/:b:/g/personal/amcdonald_evia_org_uk/EVpERV0ckqdAhhu23gDl004BD2FYTV_MAR2fdbsKb-oLPw?e=bCa57f


 

 

 

 

67 

 

o The meeting APPROVED a recommendation that Referential Tokens should use 
the ISO 10962 (CFI) classification of T.T.M.X.X.X in the short-term (until there is 
an update to the standard). 

o The meeting APPROVED a recommendation to use OTC ISIN / UPI Commodity 
Derivative templates to support OTC Derivatives based on Referential Tokens. 

o The meeting APPROVED a recommendation that support for Referential Tokens 
within ISO 10962 (CFI) should be referred to the CFI Discussion Group (ISO/TC 
068/SC 08/MA 05 (Discussions)) for consideration and that a new Digital Asset 
Group within the Referential Instrument category would be appropriate for the 
classification of Referential Tokens. 

o The meeting discussed the on-going coordination of ANNA and the DTIF to 
ensure that Digital Assets (both Security Tokens and Referential Tokens) would 
be identified using linked ISIN and DTI(s). It was confirmed that ISINs for 
Referential Tokens would start with XT and would include the DTI for the token 
as the body of the ISIN. 

• Action: DSB to email DAS-SC members with a summary of the current proposed 
text.>Action 008 

• Summary of Open Actions; The DSB will work with the ISDA to access available details 
of the relevant ISDA definitions for digital assets. 

• DSB to email members of the DAS-SC for their views on the current proposed text. 

Transaction Reporting [Last update: 16/12/2022]; Question 1 [Last update: 16/12/2022]  

1. How does the reporting obligation under MiFIR Article 26 and RTS 22 apply to transactions 
in DLT financial instruments?  

2. Is there any lead-time envisaged to comply with such obligation or does it apply as soon as 
a DLT MTF/TSS is granted the permission to operate?  

• Answer 1 1.  
• In its Report on the DLT Pilot Regime, ESMA concluded that at this stage RTS 22 does 

not need to be amended to be effectively applied also to securities issued, traded, and 
recorded on DLT. Therefore, unless an exemption from MiFIR Article 26 is requested as 
foreseen in Article 4 of the DLTR4, the obligations under MiFIR Article 26 and RTS 22 
apply in full to DLT MTFs or TSSs and its members in relation to transactions in DLT 
financial instruments executed on DLT MTFs/TSS.  

• DLT MTFs or TSS should report transactions on behalf of firms that are not subject to 
MiFIR pursuant to Article 26(5) MiFIR.  

• In addition, as the scope of the exemption from reporting can only cover the DLT MTF 
or TSS and its members, the obligations under MiFIR Article 26 and RTS 22 continue to 
apply to any investment firm that is not a member of the DLT MTF or TSS and is carrying 
out transactions in a DLT financial instrument under the DLTR irrespective of whether 
or not such transactions are ultimately executed on the DLT MTF or TSS.  

• For examples of how transactions should be reported to NCAs depending on the 
specific trading scenario, investment firms executing transactions in DLT financial 
instruments and DLT MTFs/TSSs should refer to the ESMA Guidelines on MiFIR 
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transaction reporting, order record keeping and clock synchronisation and ESMA Q&As. 
2. Unless an exemption from MiFIR Article 26 is granted, the reporting obligation applies 
as soon as the DLT-MTF/TSS is granted the permission to operate, no implementation 
lead-time is envisaged. 

Update of Dutch Minister of Finance on Mica; On 21 December 2022, the Dutch Minister of 
Finance (the Minister) provided an update on the European Markets in Crypto Assets Regulation 
(MiCAR) to the Dutch Parliament. 

• The text of MiCAR is currently being finalised and translated. MiCAR will be applicable 
18 months after the date of publication in the Official Journal of the European Union 
(EU), except for the provisions dealing with stablecoins. These will be applicable twelve 
12 months after publication. The final text of MiCAR is expected to be ready in the spring 
of 2023. The Minister announces that legislative proposals implementing relevant parts 
of MiCAR into Dutch law will be submitted to the Dutch Parliament as soon as possible 
following the official publication of MiCAR. 

• According to the Minister, MiCAR contains a comprehensive regulatory framework for 
cryptos, while also striking a balance between innovation and administrative burden for 
crypto firms. Even though the rules in MiCAR are derived from those applicable to 
existing financial services and product, some MiCAR rules are formulated more 
abstractly to ensure this balance. 

• The Dutch Authority for Financial Markets (Autoriteit Financiële Markten, the AFM) has 
indicated on several occasions that MiCAR is not the answer to all crypto-related issues. 
Although the Minister agrees with this statement, the Minister also considers that MiCA 
provides for a proper initial basis for regulating the crypto sector and has the potential 
to evolve into a more comprehensive regulatory regime. The Minister expects that the 
current crypto-related issues will significantly be reduced thanks to MiCAR. 

• Finally, the Minister notes that even though MiCA does not apply yet, other existing rules 
do already apply. In this regard, the Minister refers to the applicability of criminal law in 
case of crypto-related fraud and to consumer law in case of misleading or aggressive 
sales practices by crypto firms. 

 

MAS aims to preserve stablecoin stability with new regulatory framework; Proposed regulatory 
changes show that the MAS sees stablecoins as a valid medium of exchange – provided they are 
securely backed. The revised framework, outlined in an MAS consultation paper, will expand 
current requirements to ensure that regulated stablecoins have value stability. Stablecoin issuers 
and intermediaries should start to review their business models against the proposals. As the 
regulatory environment for digital assets in Singapore takes shape, it’s those who can evolve in 
parallel who will be best placed for success. 

• The current regulatory approach for stablecoins doesn’t provide a mechanism to ensure 
that they maintain a high degree of value stability. The MAS’ consultation paper: 
Proposed Regulatory Approach for Stablecoin-Related Activities, addresses this issue, 
setting out a new regulatory regime. 

https://www.rijksoverheid.nl/binaries/rijksoverheid/documenten/kamerstukken/2022/12/21/kamerbrief-over-stand-van-zaken-regulering-cryptos/kamerbrief-over-stand-van-zaken-omtrent-de-regulering-van-cryptos.pdf
https://www.mas.gov.sg/-/media/MAS-Media-Library/publications/consultations/PD/2022/Consultation-on-stablecoin-regulatory-approach_FINALISED.pdf
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• Currently, a wide range of stablecoins is available. These vary in terms of their asset 
pegging as well as the mechanism that upholds their stability. The proposed stablecoin 
regulatory regime focuses only on single currency pegged stablecoins, or SCS. The main 
reason for this is that have a stronger use case for payment and settlement. Under the 
proposed framework, only SCS that are pegged to the Singapore dollar or G10 
currencies will be allowed, prioritising the elevation of the standard of SCS issued in 
Singapore. 

• Proposed regulatory framework and requirements imposed on SCS issuers 
• SCS can be issued by both non-bank entities and banks. Non-bank entities would be 

able to issue them as tokens, backed or collateralised by a pool of assets. Banks could 
alternatively issue SCS as tokenised bank liabilities. Banks in Singapore could also 
choose to issue SCS by managing the underlying reserve assets, segregating them from 
the rest of the banks’ assets. 

• Non-bank issuers 
• To be recognised as an issuer of MAS-regulated SCS, the issuer would need to obtain a 

Major Payment Institution (MPI) licence under the Payment Services Act and the SCS in 
circulation should exceed, or are anticipated to exceed, S$5 million in value. Otherwise, 
the issuer would require a Standard Payment Institution (SPI) licence and wouldn’t be 
subject to the requirements for SCS issuers. Under the proposed framework, SPI licence 
holders wouldn’t be recognised as issuers of MAS-regulated SCS. Nevertheless, any SCS 
issuer that wishes to be recognised as an issuer of MAS-regulated SCS could apply for 
an MPI licence and be subject to the additional requirements. 

• Bank issuers 
• Banks would continue to be exempted from the requirement to obtain a licence under 

the Payment Services Act. 
• The following table highlights the proposed regulatory framework and requirements for 

SCS issuers (non-banks and banks): 

 Non-bank SCS Issuers (MPI 
licence holder) 

Banks (SCS backed by 
segregated reserve 
assets) 

Banks (SCS as 
tokenised bank 
liabilities) 

AML/CFT MAS Notice PSN02 & PSN03 MAS Notice 626 

Tech & cyber risk 
management 

Existing technology and cyber risk management standards on digital payment 
token (DPT) service providers and banks 

Reserve asset (RA) 
backing (new) 

RA held in cash, cash equivalents or debt securities with up 
to three-month residual maturity and issued by (i) central 
bank of pegged currency; or (ii) organisations that are both 
of a governmental and international character with a credit 
rating of at least AA– 

RA valued on marked-to-market basis daily, at least 
equivalent to par value of SCS in circulation at all times 

RA denominated in the pegged currency 

N/A 



 

 

 

 

70 

 

Monthly disclosure (independently attested), and a yearly 
audit of the RA 

Segregation and custody of the RA: With licensed banks, 
merchant banks and finance companies, and CMSLs 
licensed for custodial services in Singapore 

Redemption at par 
(new) 

Direct legal claim for the redemption at par, accepting redemption requests at any 
time 

Timely redemption (no later than five business days) 

Any redemption conditions must be reasonable (e.g., fees, minimum redemption 
amount) and disclosed upfront 

White paper 
issuance (new) 

Requirement to issue a white paper disclosing details, 
including a description of the issuer, its project, rights, and 
obligations related to the token (e.g., redemption), risks etc. 

N/A 

Prudential (new) 

Base capital requirements: 
Higher of S$1mil or six months’ 
operating expenses 

Prohibited from provision of 
other non-issuance services e.g., 
lending of stablecoins/fiat, 
staking, trading. This can be 
done from a separate related 
entity in which the issuer doesn’t 
have a stake 

Existing risk-based capital and liquidity 
requirement under the Banking Act 

Solvency (new) 

Hold liquid assets valued at 
higher of six months’ operating 
expenses or the amount 
assessed by the entity needed to 
achieve recovery or orderly 
wind-down 

  

• Proposed requirement on SCS issuers 
• For non-issuance activities, SCS will continue to be treated as DPTs and entities offering 

SCS-related services will be regulated if the service falls within the scope of regulated 
DPT services under the Payment Services Act. 

• Disclosure 
• The MAS does not intend to prohibit any stablecoins, including those issued overseas. 

DPT service providers (DPTSPs) which offer SCS should clearly label which SCS are 
regulated by the MAS. SCS which don’t fall into this category will be subject to the 
existing disclosure requirements under MAS Notice PSN08 on Disclosures and 
Communications. 

• Timely transfer of SCS 
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• DPTSPs offering a MAS-regulated SCS transmission service would be required to 
complete the transfer in no more than three business days from the day the transfer 
request is received. This is in line with the money transmission requirement under the 
MAS’ Notice PSN07 on Conduct for domestic money transfer services. 

• Segregation of SCS 
• Entities providing transmission or MAS-regulated SCS custody services would be 

required to hold and segregate customers’ MAS-regulated SCS from other customers’ 
assets, while keeping its own assets in different custody accounts. 

• Implications for issuers and intermediaries 
• To comply with the regulatory changes, SCS issuers and intermediaries would need to 

re-evaluate their business models to determine where they fall under the new 
framework. The proposed regulatory ideas are still in the developmental stages and 
reflect the MAS’s prudent approach toward regulating stablecoins. These arrangements 
will likely provide a high degree of assurance of value stability to stablecoins. 

• As the MAS adopts a progressive regulatory approach that provides for increased 
measures if needed, adaptation is key. As the regulatory framework in Singapore takes 
shape, players that can conform to these changing regulations will flourish in 
Singapore’s digital asset ecosystem. 

 

The targeted revisions to the CFTC over-the counter swaps reporting requirements that took 
effect on December 5 represent a critical milestone, not just for domestic firms but also for the 
global derivatives market. By adopting international data standards, the CFTC has taken an 
important step towards greater global consistency of reporting rules that is set to be replicated 
in other jurisdictions in the years to come.  

• This should ensure that what is reported in one jurisdiction is comparable to what is 
reported in another, giving regulators the data to develop a more thorough picture of 
derivatives market activity than has been possible in the past. Essential as this is, 
however, it’s not enough to deliver full transparency – market participants also need to 
implement the rules in a uniform way, because even minor deviations in interpretation 
can lead to inconsistencies in reported data.  

• Planned revisions of the rules by regulators in the US, Canada, EU and Asia-Pacific to 
include global data standards alongside a digital approach to reporting have the 
potential to meaningfully improve transparency for regulators, while also creating 
efficiencies for financial institutions. 

• This is where ISDA’s Digital Regulatory Reporting (DRR) initiative can help. As part of 
this endeavour, an ISDA working group developed a collective interpretation of the CFTC 
rules and the Common Domain Model was used to express that consensus view as 
human-readable, machine executable code. That code was made freely available in 
November, enabling firms to either use it as the basis of their implementation or cross-
check their own interpretation is consistent with the industry view. 

• As other jurisdictions introduce their own reporting rule changes, the DRR will be 
extended accordingly. The work to tailor the DRR for the EU has already begun, as rule 
changes will be implemented under the European Market Infrastructure Regulation Refit 
on April 29, 2024. Regulators in Asia-Pacific are also expected to implement their revised 



 

 

 

 

72 

 

reporting rules in 2024, including the Monetary Authority of Singapore, which is targeting 
the second half of that year 

•  The implementation of this new batch of reporting rules will be an industry priority over 
the next few years. Thanks to the DRR, market participants will be able to implement the 
rules consistently and efficiently, paving the way towards more transparent markets. 

• “As the technical implementation of the industry consensus on reporting, the DRR means 
that when we do report, if there are issues of interpretation, we can be confident we’re 
addressing this from a defensible position” Harry McAllister, BNP Paribas 

• “We designed the DRR with the objective that it should be a real game changer that avoids 
firms having to devote resources to interpreting requirements and building their own 
reporting logic. This will not only improve efficiency and reduce the costs of reporting, but 
it will also result in better quality data that is more accurate and consistent” Eric Litvack, 
ISDA 

• For the first time, firms will have access to an industry agreed digital version of those 
amendments – part of ISDA’s Digital Regulatory Reporting (DRR) initiative – which they 
can use as the basis for implementation or to benchmark their own rollout, resulting in 
greater efficiency and more consistent data than has ever previously been possible. “The 
reporting rule changes that start with the CFTC and will continue in other countries are 
a critical step in successfully completing the post-crisis derivatives reforms. We 
designed the DRR with the objective that it should be a real game changer that avoids 
firms having to devote resources to interpreting requirements and building their own 
reporting logic. This will not only improve efficiency and reduce the costs of reporting, 
but it will also result in better quality data that is more accurate and consistent, helping 
regulators to monitor potential sources of risk,” says Eric Litvack, chairman of ISDA.  

• Data standards; The concept of derivatives trade reporting envisioned by the Group-of-
20 (G-20) nations in 2009 was straightforward: market participants would be required 
to report the key details of their derivatives trades to designated repositories, which 
would maintain central records, allowing regulators to monitor emerging risks across 
the market. Although most countries fulfilled the commitment and implemented 
reporting rules, there was a lack of consistency in the way rules were drafted, with each 
jurisdiction developing its own version of the requirements. This inconsistency created 
operational challenges for market participants – and has resulted in jurisdictional 
differences in what is reported and the format in which the data is submitted.  

• “In implementing the G-20 commitment, each country drafted trade reporting rules 
independently, which inevitably led to different requirements and different 
interpretations of how derivatives should be reported. A single trade can be represented 
in a variety of ways and until all aspects of a trade are required to be reported in a 
standard manner around the world, existing reporting solutions will be unable to satisfy 
the original G-20 goal of transparency in this global market,” says Kate Delp, general 
manager of the Depository Trust & Clearing Corporation’s (DTCC) Us based trade 
repository, DTCC Data Repository (U.S.) LLC.  

• Policymakers have long recognised the need to address these challenges in pursuit of 
more effective transparency. In 2014, the Financial Stability Board (FSB) published a 
feasibility study on approaches to aggregating OTC derivatives data. The FSB 
subsequently tasked the Committee on Payments and Market Infrastructures and the 
International Organization of Securities Commissions to draw up a globally harmonised 
set of data standards, including the unique transaction identifier (UTI), the unique 
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product identifier (UPI) and critical data elements (CDEs) that would be maintained by 
the Regulatory Oversight Committee. 

•  The UTI, UPI and CDEs, which span more than 100 data fields and specify a common 
definition and format for the reporting of trade information, are intended to form the 
basis of a more harmonised global trade reporting framework. They range from data 
elements relating to counterparties and margin to those covering clearing, trading and 
settlement.  

• Speaking at ISDA’s 36th AGM in Madrid in May 2022, current CFTC chair Rostin Behnam 
underscored the importance of data standardisation. “If the CFTC receives data in an 
automated and standardised way, it can be integrated with our existing analytics. This 
ensures that subject matter experts spend less time cleaning data and more time 
developing insights in support of surveillance, enforcement and monitoring 
programmes aimed at ensuring our markets maintain the highest level of integrity and 
transparency,” said Behnam.  

• The development of the CDEs was a critical step in promoting greater harmonisation of 
reporting rules, giving regulators a framework of standards to adopt in their domestic 
rule books. The first round of CFTC amendments on December 5 effectively fires the 
starting gun in that process, with a further round expected in late 2023 and equivalent 
amendments in other jurisdictions in 2024 (see box, Reporting Rule Changes Around the 
World).  

• Important and welcome as the rule changes may be, they are not sufficient to create a 
truly harmonised and effective reporting framework. As long as firms conduct their own 
interpretation of the rules and implement them independently, there will always be 
inconsistencies. That is why ISDA has worked closely with its members on a digital 
approach that enables firms to leverage a peer reviewed interpretation of the rules. “To 
overcome inconsistencies in interpretation, we have developed a digital solution that 
establishes a reporting best practice to help firms comply with requirements in each 
jurisdiction. This is achieved by establishing an industry-wide taxonomy and using 
software to optimise the operational process of reporting to ensure consistent and 
accurate implementation,” says Scott O’Malia, chief executive of ISDA.  

• Development of DRR; At the heart of the DRR initiative is the Common Domain Model 
(CDM), a standard representation of events and processes that occur throughout the 
trade lifecycle. Over the past year, a dedicated ISDA working group has developed a 
mutualised, industry-agreed interpretation of the CFTC’s amended rules, using the CDM 
to express that consensus view as human-readable, machine-executable code.  

• The DRR is free to access for all market participants and can be used either as the basis 
of their implementation or as a benchmark to check whether their own reading of the 
rules is in line with the market, allowing them to address any potential discrepancies. 
“As the technical implementation of the industry consensus on reporting, the DRR 
means that when we do report, if there are issues of interpretation, we can be confident 
we’re addressing this from a defensible position. In other words, where there is room for 
interpretation on how a regulation should be adopted, what the implications are and how 
we actually perform reporting, we’re doing that in line with the industry consensus and 
we’re doing so working from a mutualised code base that has been developed with our 
industry partners,” said Harry McAllister, information architect at BNP Paribas, speaking 
at an ISDA virtual event on global transaction reporting on October 12. 
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• In the lead-up to the December deadline for the CFTC rules, BNP Paribas successfully 
tested the DRR in a production-level environment, submitting real data to the DTCC’s 
CFTC swap data repository testing simulator. After months of industry work to interpret 
and code the CFTC rules, the test demonstrated the ability to use the DRR for end-to-
end implementation. In late November, version 1.0 of the DRR was launched and made 
available to the whole market. “We’re intrinsically interested in the potential of the CDM 
to address a variety of post-trade processing domains, by which we mean clearing, 
confirmation, collateral management and, of course, regulatory reporting is an obvious 
and primary use case. So, in terms of selling the idea of implementation of the CDM to 
our sponsors, that wasn’t really a problem, and we worked on a mandate to adopt the 
CDM and DRR as the basis first for the CFTC go-live, but with the explicit intention of 
leveraging that for all the other reporting regime revisions coming in its wake,” said 
McAllister.  

• With further reporting rule changes on the horizon in other jurisdictions in 2023 and 
2024, work on the DRR will not stand still after implementation of the first phase of the 
CFTC revisions. The model was designed to be used for other rule amendments, and 
because all jurisdictions are expected to adopt a substantial proportion of the CDEs, 
much of the work to code the CFTC rules will be transferred directly to the DRR for the 
EU rules that will come into effect in April 2024.  

• By the time regulators in the UK, Canada and Asia Pacific implement reporting rule 
changes – also expected in 2024 – the lion’s share of the coding is expected to be 
complete and only incremental efforts will be required to apply the DRR to each rule 
book. For those firms that have already tested or implemented the model for the CFTC 
revisions, there is little doubt of its potential to bring considerable improvements to trade 
reporting. 

• “You need unambiguous regulations to turn them into code. The DRR primarily solves the 
interpretation question, so instead of every firm having to interpret, code and test 
independently, they can easily access the industry consensus through an open-source 
architecture,” says Miles Barker, global lead of the investment bank IT business analysis 
team for regulatory reporting at Credit Suisse.  

• In time, it is also expected that regulators themselves could publish reporting rules as 
machine-executable code that can be interpreted automatically by the technology 
systems of reporting entities. This has the potential to bring significant efficiencies to 
the process of updating regulations, further reducing the risk of inconsistent 
interpretation. “Through the DRR, we have created an example of standards-based 
implementation of regulation, and the hope would be that this can develop into standards-
based expressions of regulation. The model has been produced in a domain specific 
language that is readable at any level of industry expertise, so it’s very transparent and 
creates the necessary preconditions for machine-executable regulation,” says Barker.  

• This longer-term possibility of having regulators issue new rules in machine-executable 
code would reduce the challenges, resources and expense involved in issuing and 
implementing regulations. Effective use of the CDM – through the DRR – to implement 
this round of trade reporting rules could certainly pave the way for the model to be 
extended to the regulatory community in the future. “Together with market participants, 
we have deliberately put in place an industry-wide design pattern that will pave the way 
towards the longer-term goal of having a standardised representation of derivatives 
contracts and lifecycles using a common blueprint that regulators can leverage as the 
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basis to issue new regulations or update existing rules in the future,” says Alan Milligan, 
head of data and digital solutions at ISDA 

Deutsche Boerse facilitates first digital issuance of fixed income bond; Transaction on 
Deutsche Boerse's D7 digital post-trade, the KfW transaction involves a bond with a volume of 
20 million euros. KfW has launched the first digital fixed income bond in the form of a central 
register security on the German Electronic Securities Act (eWpG). The issue was carried out by 
Clearstream on Deutsche Boerse's D7 digital post-trade platform. The transaction involves a 
bond with a volume of 20 million euros, a term of two years and a coupon of 2.381%. Deutsche 
Bank acted as lead manager for this transaction, and Hengeler Mueller as legal advisor. 
/jlne.ws/3VVL8TE 

• KfW was the first issuer to issue a digital issue as a fixed-interest central register 
security based on the Electronic Securities Act (eWpG). Together with Clearstream, 
Deutsche Boerse Group's post-trade service provider, it has thus taken a forward-looking 
step towards digitizing securities issues in the largest capital market segment - that of 
fixed-interest bonds (fixed income).  

• The issue was executed by Clearstream on Deutsche Boerse's digital post-trading 
platform D7. The transaction involves a bond with a volume of EUR 20 million, a term of 
2 years and a coupon of 2.381%. The issue of the bond was accompanied by Deutsche 
Bank and Hengeler Mueller as legal advisor. /jlne.ws/3HfX5Q5 

EU Digital Identity Wallet; The European Commission is set to fund a multi-national and multi-
company consortium as part of a pilot project involving a digital wallet program. 

• A multi-country consortium consisting of banks and technology companies has been 
chosen to deliver a cross-border payments pilot for the European Commission’s EU 
digital identity wallet program. 

• The consortium, led by Nordic-Baltic eID Project (Nobid), consists of participants from 
six member states - Denmark, Germany, Iceland, Italy, Latvia and Norway. 

• The pilot project is due to launch in March 2023 
• It is also known as the Nordic-Baltic eID Project. Funding for the same will come from 

the EU Commission’s Digital Europa Programme. The consortium will now go into a 
contracting and grant negotiation process with the EU Commission. 

• The EU digital identity wallet is a secure app that, when launched, will allow citizens 
across the continent to easily verify their ID, access public and private services, and 
store sensitive digital documents in one place. 

• The consortium’s proposal focuses on payments, one of the top priority use cases in 
the EU’s digital ID wallet vision. Its implementation will leverage 
existing payment infrastructure to enable : 

o *payment issuance, 
o *instant payments, 
o *account-to-account transfers, and 
o *payment acceptance both in-store and online. 

• The project has unrivalled support from leaders in banking and payments, 
including DSGV in Germany, DNB and BankID in Norway, Nets in Denmark, Intesa 
Sanpaolo, PagoPA and ABILab in Italy and Greiðs luveitan in Iceland. 

https://r20.rs6.net/tn.jsp?f=001Sgppr2y-JNd2ZnwdsHWKAhelTFJm85CqxStKLyMt3LZrWpx_89K4s2SPTBK9_SSsHUp_j0fZPa3qcsdTDu2nU4zAisG3TbBSwAngKBrH1D6sqrkgGQRzfCEvG24XoTKTLDNwF6TDV9DjGQPT3AfLfA==&c=IF4n3JzkpjhJ9lvSjSsPN3tkRhOecQ0mUDSUyQl6AXLDHir0nJnxBg==&ch=FNUjlm_MP9du2snZiHFeOezGBnqIPWmUWZLKmeYhcyhFOmah92850A==
https://r20.rs6.net/tn.jsp?f=001Sgppr2y-JNd2ZnwdsHWKAhelTFJm85CqxStKLyMt3LZrWpx_89K4s2SPTBK9_SSsMVLVHuQbov6PdDy3AFgXZR3Do_jfbxm8f2jNcrdFSt_vk9pYaXyig2qCcsgtAJ-69iR6kqDZDYkwVR_yB0tSOA==&c=IF4n3JzkpjhJ9lvSjSsPN3tkRhOecQ0mUDSUyQl6AXLDHir0nJnxBg==&ch=FNUjlm_MP9du2snZiHFeOezGBnqIPWmUWZLKmeYhcyhFOmah92850A==
https://ibsintelligence.com/ibsi-news/ec-nobid-to-launch-biometric-payments-pilot-for-eu-digital-wallet/
https://www.linkedin.com/feed/hashtag/?keywords=eid&highlightedUpdateUrns=urn%3Ali%3Aactivity%3A7010592944969707520
https://www.linkedin.com/feed/hashtag/?keywords=nobid&highlightedUpdateUrns=urn%3Ali%3Aactivity%3A7010592944969707520
https://www.linkedin.com/feed/hashtag/?keywords=denmark&highlightedUpdateUrns=urn%3Ali%3Aactivity%3A7010592944969707520
https://www.linkedin.com/feed/hashtag/?keywords=germany&highlightedUpdateUrns=urn%3Ali%3Aactivity%3A7010592944969707520
https://www.linkedin.com/feed/hashtag/?keywords=iceland&highlightedUpdateUrns=urn%3Ali%3Aactivity%3A7010592944969707520
https://www.linkedin.com/feed/hashtag/?keywords=italy&highlightedUpdateUrns=urn%3Ali%3Aactivity%3A7010592944969707520
https://www.linkedin.com/feed/hashtag/?keywords=latvia&highlightedUpdateUrns=urn%3Ali%3Aactivity%3A7010592944969707520
https://www.linkedin.com/feed/hashtag/?keywords=norway&highlightedUpdateUrns=urn%3Ali%3Aactivity%3A7010592944969707520
https://www.linkedin.com/feed/hashtag/?keywords=wallet&highlightedUpdateUrns=urn%3Ali%3Aactivity%3A7010592944969707520
https://www.linkedin.com/feed/hashtag/?keywords=app&highlightedUpdateUrns=urn%3Ali%3Aactivity%3A7010592944969707520
https://www.linkedin.com/feed/hashtag/?keywords=digital&highlightedUpdateUrns=urn%3Ali%3Aactivity%3A7010592944969707520
https://www.linkedin.com/feed/hashtag/?keywords=payment&highlightedUpdateUrns=urn%3Ali%3Aactivity%3A7010592944969707520
https://www.linkedin.com/feed/hashtag/?keywords=dsgv&highlightedUpdateUrns=urn%3Ali%3Aactivity%3A7010592944969707520
https://www.linkedin.com/feed/hashtag/?keywords=dnb&highlightedUpdateUrns=urn%3Ali%3Aactivity%3A7010592944969707520
https://www.linkedin.com/feed/hashtag/?keywords=nets&highlightedUpdateUrns=urn%3Ali%3Aactivity%3A7010592944969707520
https://www.linkedin.com/feed/hashtag/?keywords=abilab&highlightedUpdateUrns=urn%3Ali%3Aactivity%3A7010592944969707520
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• Technology partners in the consortium include Thales, iProov, Signicat, RB, Auðkenni, 
IPZS, Poste Italiane, Intesi Group, InfoCert, FBK, and Latvian State Radio and Television 
Centre. Merchants that will be testing out the payment solution include Elkjøp in Norway 
and REWE-group in Germany. 

• Tor Alvik, project manager for the NOBID consortium said, “We are honoured and 
privileged to have the EU Commission’s trust in piloting and shaping the future of digital 
payments and digital identity in Europe. Together with all our partners, we will make use 
of our experience and highly mature digital identity infrastructures in the NOBID 
consortium countries to deliver a successful large-scale payments pilot of the EU Digital 
ID Wallet.” 

 

 

Crypto regulation – the introduction of MiCA into the EU regulatory landscape; Just over two 
years after it was first proposed, the agreed text of the new Markets in Crypto-assets Regulation 
(MiCA) has been released. MiCA aims to create an EU regulatory framework for the issuance 
of, intermediating and dealing in, cryptoassets. It will introduce licensing and conduct of 
business requirements as well as a market abuse regime with respect to cryptoassets. 

• How does supervision work under MiCA?  
• Competent Authorities (CAs) at member state level will be responsible for supervising 

CASPs and enforcing requirements under MiCA. CASPs that have more than 15 million 
active users will be classified as "Significant CASPs". Significant CASPs will remain 
supervised by the relevant CA(s), but the ESMA (ESMA) will have an "intervention power" 
to prohibit or restrict the provision of cryptoasset services by CASPs if there are threats 
to market integrity, investor protection or financial stability. Additionally, ESMA will be 
able to issue opinions on how to promote supervisory convergence; ESMA already has 
these powers for the wider financial market. The European Banking Authority will 
supervise stablecoins that have more than 10 million users or a reserve of assets that 
are worth more than €5 billion.  

• The European Central Bank will also have veto rights in respect of any stablecoin in 
relation to which it has concerns. Stablecoin issuers will be obliged to maintain reserves 
1:1 to cover all claims and provide permanent redemption rights to holders. Reserves 
will be fully protected in the event of insolvency. ESMA will be empowered to operate a 

https://www.linkedin.com/feed/hashtag/?keywords=merchants&highlightedUpdateUrns=urn%3Ali%3Aactivity%3A7010592944969707520
https://www.linkedin.com/feed/hashtag/?keywords=europe&highlightedUpdateUrns=urn%3Ali%3Aactivity%3A7010592944969707520
https://sites-cliffordchance.vuturevx.com/e/bvuvfeeg0wqaa/4598df45-d9ea-49c4-9f52-754ca49c05b6
https://ibsintelligence.com/ibsi-news/ec-nobid-to-launch-biometric-payments-pilot-for-eu-digital-wallet/
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crypto blacklist in which it can effectively name and warn investors of any CASP that 
fails to comply with the requirements in MiCA. For example, any company that refuses 
to register in an EU member state or that purposely avoids having to register by 
operating outside legal structures might be included in such blacklist.  

• Do market abuse restrictions apply? 
• As a new type of asset class, cryptoassets that do not qualify as financial instruments 

under MiFID II fall outside the scope of the EU Market Abuse Regulation (MAR). 
However, MiCA sets out new market abuse rules for cryptoasset markets to guarantee 
market integrity. These rules apply to cryptoassets that are admitted to trading on a 
trading platform for cryptoassets operated by an authorised cryptoasset service 
provider. They notably include requirements relating to the disclosure of inside 
information, the prohibition of insider dealing, the prohibition of unlawful disclosure of 
inside information and the prohibition of market manipulation.  

• When and how will MiCA apply? 
•  The EU Parliament is expected to formally adopt MiCA at a plenary session during 

February 2023. It will then still need to be formally approved by the Council of the EU 
before it can be published in the Official Journal, probably in Q1 or Q2 2023. It will enter 
into force 20 days after such publication. The provisions on ARTs and e-money tokens 
will apply from 12 months after entry into force, expected to be spring 2024. Other 
provisions of MiCA will apply from 18 months after entry into force (i.e. in the second 
half of 2024). For firms already providing cryptoasset services in accordance with 
national laws in the EU when MiCA starts to apply, there are grandfathering/transitional 
provisions under MiCA which will give firms more time to become authorised under 
MiCA. For example, existing CASPs may continue to provide their services in 
accordance with national law for an additional 18 months after MiCA comes into effect. 
In some cases, such firms may also benefit from a simplified authorisation procedure 

• Additional technical guidance will follow MiCA's introduction and there is also scope for 
MiCA to be extended in the future. For example, as outlined above, MiCA includes a 
provision for EU authorities to review its application in relation to DeFi and NFTs that 
could lead to specific regulatory regimes to be introduced for them.  

• What should my firm be doing now to prepare for MiCA? 
•  My firm is already authorised as a financial institution Firms that are already authorised 

will not generally need to seek another authorisation under MiCA, provided that they 
meet certain disclosure requirements including a requirement to notify their competent 
authorities of the services they intend to provide with respect to cryptoassets. However, 
requirements under MiCA are nuanced from equivalent requirements under MiFID and 
other existing legislation so such firms must still undertake a detailed analysis of their 
crypto activities to see what is caught by MiCA vs other existing legislation and to 
consider where changes to existing policies are needed or additional requirements 
might apply accordingly, e.g. location based requirements for issuers of ARTs.  

• My firm issues cryptoassets within the EU and is not currently authorised 
•  Issuers of ARTs must be both established and authorised within the EU. Non-EU firms 

that wish to continue issuing ARTs in the EU should act now to establish an undertaking 
in an appropriate member state and secure the relevant authorisation given the time 
that such processes can take.  

• My firm is based in the EU and currently provides cryptoasset services but is not 
currently authorised  
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• Firms should undertake a detailed analysis of the extent to which their activities are 
caught by MiCA and what restrictions will apply and consider whether seeking an 
authorisation in their home or any other appropriate member state ahead of MiCA taking 
effect would be worthwhile to benefit from the transitional arrangements and to avoid 
post-MiCA delays. Firms that wish to do so must act swiftly as authorisations can take 
many months to secure.  

• My firm currently provides cryptoasset services into the EU but is based outside the EU  
• MiCA does not provide for a separate third country regime, so non-EU firms will have to 

obtain full authorisation to offer services within the EU. Firms should undertake a 
detailed analysis of the extent to which their activities are caught by MiCA and what 
restrictions will apply and consider whether seeking an authorisation in an appropriate 
member state ahead of MiCA taking effect would be worthwhile to benefit from the 
transitional arrangements and to avoid post-MiCA delays. Firms that wish to do so must 
act swiftly as authorisations can take many months to secure. 

Singapore to tighten rules on cryptocurrency trading; Once touted as 'crypto paradise', Singapore 
is now moving ahead with its plans to tighten rules on cryptocurrency trading by retail customers. 
The Monetary Authority of Singapore (MAS) has proposed a suite of measures aimed at reducing 
the risk of consumer harm from cryptocurrency trading. 

• This briefing paper summarises these proposals and briefly considers how they 
compare with developments in Hong Kong, the EU and the UK. Cryptocurrency players 
should review their business plans and structures to see if they might be impacted. 

The SEC filed its first legal brief in the GBTC spot ETF suit arguing “there [was] no inconsistency 
in the Commission’s disapproval of Grayscale’s spot ETP despite having approved two CME 
bitcoin futures ETPs.” (Grayscale) 

The CEO of crypto news source The Block resigned after revealing that he had secretly received 
$27 million in financing from Sam Bankman-Fried to support his 2021 management buyout. 
(Medium) 

The Bank of England is seeking applications for a proof of concept for a CBDC wallet. (Gov.uk) 

published a paper on the key findings of their experiments using distributed-ledger technology 
on existing networks to conduct real-time transactions with a central bank digital currency. 
"Experiments like these will provide the framework that allows central banks all over the world 
to confidentially issue CBDCs, something that we at HSBC anticipate is likely to happen within 
the next 15 years," HSBC said.: Finextra Research 

Tokens and credentials are not the same thing at all; The chaotic scenes at this year’s 
Champions League final at the Stade de France in Paris were caused, according to the relevant 
authorities, by fans trying to gain access to the venue with counterfeit tickets. 

• As it turned out, it was poor filtration, unreliable technology and bad management that 
were the problem more than the fakes themselves because there were actually only 
2,700 fake tickets presented on the night. I do not doubt that many of these tickets were 

https://sites-cliffordchance.vuturevx.com/e/hr0qetn3yoomhug/4598df45-d9ea-49c4-9f52-754ca49c05b6
https://substack.com/redirect/28242add-ac75-4a20-98eb-50d8b00a8a34?j=eyJ1Ijoib2kzOGwifQ.up4_zgs64wuTnNqPQi-OPfuuHulh5PFSR8HHQfouTPg
https://substack.com/redirect/3ebd3678-c2f6-4a7f-8382-52c08b9ce917?j=eyJ1Ijoib2kzOGwifQ.up4_zgs64wuTnNqPQi-OPfuuHulh5PFSR8HHQfouTPg
https://substack.com/redirect/2bb379ee-d584-46e2-a341-81b11fa06b14?j=eyJ1Ijoib2kzOGwifQ.up4_zgs64wuTnNqPQi-OPfuuHulh5PFSR8HHQfouTPg
http://r.smartbrief.com/resp/pPaBCzjfhIDuydxJCifOzpCicNvOEh?format=multipart
https://www.linkedin.com/comm/pulse/tokens-credentials-same-thing-all-david-birch?lipi=urn%3Ali%3Apage%3Aemail_email_series_follow_newsletter_01%3BVSZitwmVSRytH6naKi3MTw%3D%3D&midToken=AQEAwSQXLGAT0w&midSig=1znu9Gyy5M8qA1&trk=eml-email_series_follow_newsletter_01-newsletter_content_preview-0-readmore_button_&trkEmail=eml-email_series_follow_newsletter_01-newsletter_content_preview-0-readmore_button_-null-17bxfx~lby1sp0h~6a-null-null&eid=17bxfx-lby1sp0h-6a
https://metro.co.uk/2022/05/29/uefa-blames-champions-league-final-chaos-on-liverpool-fans-with-fake-tickets-16730502/
https://www.bbc.com/news/world-europe-62146769
https://www.bbc.com/news/world-europe-62146769
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purchased in good faith and there are a great many devoted followers of the Reds who 
were taken for a ride by unscrupulous middlemen.  

• There is actually a fairly easy solution to this problem because event tickets are a very 
natural application for “Web3”. 

• A ticket for a seat at the Champions League final is a non-fungible token (NFT). It is 
absolutely unique and there are no copies or clones allowed if the system is to work. I 
have absolutely no idea about how Champions League tickets are allocated at the 
moment but for the sake of discussion let us assume that some go to the clubs, some 
go to corporate sponsors, and some go to various dignitaries. Each of these is allocated 
through multiple tiers of distribution until an actual ticket ends up in the hands of an 
actual fan. 

• Now imagine a decentralised alternative. The venue mints the NFTs for the event, and 
then sends these over to the wallets of the supporter’s clubs, sponsors and so on. 
Basically, that's it. That’s all they have to do. 

• Neither the stadium nor the clubs nor the police nor anybody else has to worry about 
counterfeit tickets in this alternative vision because they simply don’t exist in the NFT 
environment. The tickets can be bought and sold and transferred between wallets by 
means of DeFi protocols with no further central coordination required. 

• (You might argue that fans should not be allowed to sell their tickets: For the purposes 
of this article, I disagree.) 

• When a fan turns up at the stadium, they either have the NFT for a seat on the night or 
they do not. End of. That NFT might be stored in a suitable wallet accessed via a 
smartphone or might be stored in a smart card or even some fancy device provided for 
the purpose or whatever, but the general point holds: The fan shows up at the gate and 
presents the NFT, the gate opens, and friendly and helpful stewards direct them to their 
seat. 

• Well, not quite. As always, the complicated part is identity. 
• The stadium is private property, and it is under no obligation to allow entry to one and 

all. It might, for example, require that fans with a Liverpool ticket belong to the official 
Liverpool Supporters Club. Why? Well, because some people are banned from stadiums. 
In that case, even if he buys an NFT for a game at an English football stadium, he will be 
denied entry, because no fan club will issue the necessary verifiable credential (VC) that 
is needed to get into a ground, since in order to issue this credential, they will have to 
scan the list of banned supporters. 

• (You can easily imagine that the fan club app on the phone will connect, say, once every 
week to obtain an IS-A-SUPPORTER credential that is valid for a week. No credential, no 
entry.) 

• In other words, the token (in this case, the event ticket) and the credentials of the ticket 
bearer are entirely different things that are implemented in entirely different ways. This 
is an interesting debate right now as fintech looks for sustainable new business models 
around the metaverse. 

• NFTs and VCs are often spoken of interchangeably because they uniquely identify 
entities in the digital world, but they are not the same thing at all. For one thing, a 
fundamental characteristic of an NFT is that it can be transferred: That's kind of the 
point of NFTs. It can cause real problems when these technologies are used for use 
cases for which they were not designed. NFTs are designed for recording the ownership 
of and transfer of value, as well as representing assets in digital form. VCs are 

https://academy.affinidi.com/non-fungible-tokens-nfts-vs-verifiable-credentials-vcs-cd0ebb13f1fb
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fundamentally optimized for recording attributes relating to identity. This is why the 
suggestion for using non-transferable NFTs to manage reputations does not feel right 
to me. 

• Just to signpost where we are then: VCs are not transferable. VCs are a (privacy-
enhancing, when used correctly) means to prove facts about an entity. NFTs are about 
demonstrating the rights of ownership, VCs are about demonstrating the reputation of 
owners. 

• When it comes down to implementation though, I think the soccer examples illustrate 
the right way forward: the event ticket is an NFT, the Liverpool Supporters Club 
membership is a verifiable credential. A practical system for speeding people through 
the gates of the Stade de France in the future must deal with both of these, so that when 
the fan presents their smartphone to a gate, the gate can request authentication of the 
ownership of the NFT and the VC at the same time and have both of them delivered in 
one tap. 

• The infrastructure is already coming together. An Android wallet capable of storing 
NFTs can use the Identity Credential Hardware Abstraction Layer (HAL) to deliver the 
requested verifiable credential and Apple already supports identity credentials such as 
drivers' licences in the USA. There is no practical barrier to building a working 
infrastructure that deploys both NFTs and VCs to the greater good. 

Turkey Pushes Ahead with Digital Lira; Turkey's central bank announced today that it had 
completed the first set of tests for its long-planned digital currency. The Central Bank of the 
Republic of Turkey (CBRT) said that it plans to continue running tests for its digital lira next year. 
"The CBRT will continue to run the limited, closed-circuit pilot tests with technology 
stakeholders in the first quarter of 2023," the statement read. "Findings obtained from these 
tests will be shared with the public via a comprehensive evaluation report." /jlne.ws/3VrRQAg 
 

Blockchain-based technology provider Securrency has formally unveiled in new CEO, hiring 
Nadine Chakar from State Street, where she was head of the bank’s digital assets division. 

• Chakar will take up her role on January 9, confirming reports that she had left State 
Street late last year. Prior to her role as head of State Street Digital, Chakar was head of 
global markets at the bank, having joined from Manulife Investment Management in 
early 2019, where she was global head of operations and data. Prior to that she worked 
at BNY Mellon as global head of e-commerce strategy and research and financial 
market infrastructure. 

• Securrency says Chakar’s appointment will allow Dan Doney, the fim’s founder, who has 
served as the company’s CEO and lead architect since its inception, to focus on 
innovation, technology delivery, and commercialisation. He will continue to serve as 
chief technology officer. 

• “The financial services industry is at a critical tipping point as it tokenises regulated real-
world assets and automates legacy financial processes using the power of blockchain 
technology,” says Chakar. “The Securrency team has done a remarkable job of 
developing the most robust technology on the market. As the new CEO, my priority is to 
accelerate the commercialisation of what is in essence the digital asset intelligence and 
interoperability foundation for major financial institutions and the global 

https://www.xda-developers.com/android-13-hardware-drivers-licenses/
https://r20.rs6.net/tn.jsp?f=001G1g9AZi_iniujCDgYGC_Y9kb5NJPObwS6s_UtilacROkvR8ZgS_Pu4LvNahwBJpKkOlgTm1wMmtPuytbBZSyxtepu0ASI9hiAyjCbD5Yvq5Eh0f4fVUlByuERy2I207r3AtHJB0Bgpt3ddTnNtqeyw==&c=_6jGNwHWyxBaezvaLmp5ExhJPKmcx5s8i4KxPoy46Xtnnv33EBSrsA==&ch=RdTkrFC8KkmQA1ksG_NnlNJWSKtcw_3ZKEpD5ubty0tXL7XQhD92xw==
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ecosystem. Dan Doney is a true visionary and innovator in the industry, and I look 
forward to working closely with him and the team to create the global digital assets 
marketplaces of the future.” 

• Doney adds, “Nadine is an exceptional leader and Securrency has been fortunate to 
leverage her extensive financial industry expertise as a board member and now as 
incoming CEO. She knows capital market operations inside and out. Nadine shares my 
passion for innovation, and we are united in our determination to make financial markets 
more accessible and efficient. She has a razor-sharp view of where reform is needed 
and how our technology can help. I am excited to work with Nadine as we focus on 
evolving our solution to bridge traditional and decentralised finance.” 

CME Group and CF Benchmarks will extend their suite of non-tradeable cryptocurrency 
benchmark products after announcing plans for three new Metaverse reference rates and real-
time indices, beginning January 30. 

• The three new products are Axie Infinity, Chiliz, and Decentraland and will utilise pricing 
data from those crypto exchanges and trading platforms that are current constituent 
exchanges for the CME CF Benchmark suite of reference rates and real-time indices. 
Each will be calculated with pricing data from a minimum of two of these exchanges – 
Bitstamp, Coinbase, Gemini, itBit, Kraken, and LMAX Digital. 

• The new reference rates will provide the dollar price of each digital asset, published 
once-a-day at 4 pm London time, while each respective real-time index will be published 
once per second, 24 hours a day, 365 days per year. 

• “These benchmarks will provide accurate and resilient pricing data for tokens linked to 
the Metaverse, an exciting new scion of crypto where properties and communities can 
exist wholly within a virtual realm,” says Sui Chung, CEO of CF Benchmarks. 

• Citing a rising interest in Metaverse projects, CME Group’s global head of cryptocurrency 
products, Giobanni Vicioso, adds, “With increased price transparency across more 
cryptocurrency products, market participants will be able to price sector-specific 
portfolios, develop structured products with greater confidence and manage price risk 
around various Metaverse-based projects.” 

 

Sanctions 

EU Commission- The following sanction files list have been updated: Consolidated Sanctions 
List:  

• PDF - v.1.0  
• CSV - v.1.0  
• CSV - v.1.1  
• XML (Based on XSD) - v.1.1  
• XML (Based on XSD) - v.1.0  

On 2 December 2022, HM Treasury published updated statutory guidance to assist in the 
implementation of, and compliance with the Russia (Sanctions) (EU Exit) Regulations 2019. The 

https://webgate.ec.europa.eu/fsd/fsf/public/files/pdfFullSanctionsList/content?token=n002ynl7
https://webgate.ec.europa.eu/fsd/fsf/public/files/csvFullSanctionsList/content?token=n002ynl7
https://webgate.ec.europa.eu/fsd/fsf/public/files/csvFullSanctionsList_1_1/content?token=n002ynl7
https://webgate.ec.europa.eu/fsd/fsf/public/files/xmlFullSanctionsList_1_1/content?token=n002ynl7
https://webgate.ec.europa.eu/fsd/fsf/public/files/xmlFullSanctionsList/content?token=n002ynl7
https://www.gov.uk/government/publications/russia-sanctions-guidance/russia-sanctions-guidance
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guidance has been updated to clarify the application of the prohibition on provision of technical 
assistance, financial services or funds related to G7 dependency and further goods. 

Maritime transportation and services ban; The UK, EU and U.S. restrictions are materially aligned 
and effectively prohibit the maritime transportation and services for the supply or delivery of 
Russian origin or Russian consigned / exported oil for maritime voyages between Russia and a 
third country or between two third countries. For the purposes of this client alert, “third country” 
refers to a country that is not the UK, the U.S., Canada, Japan or Australia, or not in the EU. 

• These restrictions apply from 5 December 2022 for HS/CN Code 2709 products and 
from 5 February 2023 for HS/CN Code 2710 products of Russian origin or that are 
Russian consigned or exported from Russia (Restricted Oil Products). 

• In respect of HS/CN Code 2709 products, there is a wind-down if the oil was loaded onto 
a ship before 5 December 2022 provided that it is discharged and clears customs in a 
third country before 19 January 2023. 

• Permitted maritime transportation and services 

• The relevant publications on the price cap are as follows: 
o UK General Licence 
o U.S. Determination 
o EU Amending Regulation and Implementing Regulation 

• The maritime transportation and services restrictions do not apply in relation to 
Restricted Oil Products that fall under HS/CN Code 2709 if the “unit price” (being the 
price per barrel) of such products is at or below US$60. 

• This price cap covers only the price of Restricted Oil Products. Ancillary costs including, 
but not limited to, transportation and legal fees are not subject to the price cap. 

• The relevant price cap relating to Restricted Oil Products that fall under HS/CN Code 
2710 will be published by the UK, EU and U.S. in due course. 

• The price cap restrictions will apply from shore to shore, i.e., from receipt of the relevant 
cargo onboard a ship up to the point where it is delivered and is substantially 
transformed into a different good in line with the applicable rules of origin (e.g., the 
resulting product comes under a different HS/CN code). 

• In other words, every transaction from loading of the Restricted Oil Products cargo 
onboard a ship until such cargo is substantially transformed into a different good in line 
with the UK, EU and U.S. rules of origin must comply with the price cap in order for the 
price cap exemption to be available. 

• The EU intends to regularly review the relevant price cap to ensure that it is “at least 5% 
below the average market price for Russian oil and petroleum products, calculated on 
the basis of data provided by the International Energy Agency”. 

• Updated guidance 
• Over the past few weeks, the UK, EU and U.S. have each published and/or updated their 

relevant guidance on the price cap restrictions. A further client alert on the respective 
guidance will follow shortly. 

Moscow Exchange provides an opportunity to conclude OTC-deals with bonds with settlements 
in yuan; MOEX; From December 5, 2022, banks, brokers, management companies and their 
clients can enter into over-the-counter bonds transactions with settlements in Chinese yuan. 
The new trading mode opens up additional opportunities for using the Chinese yuan in 

https://communications.reedsmith.com/e/svei4gb1yizwjrq/92b52efd-0878-4671-9379-286c30bde85e
https://communications.reedsmith.com/e/r90klsvoph1ygfw/92b52efd-0878-4671-9379-286c30bde85e
https://communications.reedsmith.com/e/kuekvgnjuguupha/92b52efd-0878-4671-9379-286c30bde85e
https://communications.reedsmith.com/e/wlecjzeen9fgpha/92b52efd-0878-4671-9379-286c30bde85e
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transactions on the securities market. RMB settlements have become available for all bonds 
and Eurobonds as part of the service of bilateral transactions with a central counterparty (CC), 
which today allows you to make transactions with almost 2.5 thousand bonds. 
/jlne.ws/3B9oPSB 

EU Consolidated Sanctions List:  

• PDF - v.1.0  
• CSV - v.1.0  
• CSV - v.1.1  
• XML (Based on XSD) - v.1.1  
• XML (Based on XSD) - v.1.0  

OFSI will be operating a reduced service during the Christmas and New Year period.; From 12:00 
on Friday 23 December 2022 until Tuesday 3 January 2023 inclusive, we will only be dealing with 
urgent requests.  

• The OFSI and Oil Price Cap inboxes and the OFSI helpline mailbox will not be monitored 
on the following UK public holidays: 

• Monday 26 December 2022 
• Tuesday 27 December 2022 
• Monday 2 January 2023 
• Normal service will resume on Tuesday 3 January 2023.  

HM Treasury publishes anti-money laundering and countering the financing of terrorism 
supervision report 2020-22; On 19 December 2022, HM Treasury published the anti-money 
laundering and countering the financing of terrorism (AML/CTF) supervision report 2020-22. 

• The report provides information about the performance of AML/CTF supervisors 
between 6th April 2020 – 5th April 2022 and fulfils the Treasury’s obligation, under 
section 51 of the Money Laundering Regulations (MLRs), to publish an annual report on 
supervisory activity. 

• The report includes supervisory and enforcement data on both the statutory and 
Professional Body Supervisors, highlighting notable changes in supervisory activity and 
fines that supervisors have issued. 

Regulators in the Bahamas Are Holding $3.5 Billion in FTX Customer Assets; The Bahamian 
Securities Commission has taken custody of FTX deposits valued at more than $3.5 billion as 
of Nov. 12, according to a media release published late Thursday by the BSC. Shortly after FTX 
filed for bankruptcy, about $372 million worth of tokens were stolen from the exchange by an 
unknown actor thought to be an external hacker. Given media reports of a cyberattack on FTX, 
and possible looting of FTX-controlled wallets by former employees, the Commission said in its 
media statement it "determined that there was a significant risk of imminent dissipation as to 
the digital assets under the custody or control of [FTX] to the prejudice of its customers and 
creditors." /jlne.ws/3CcCSHy 

https://r20.rs6.net/tn.jsp?f=001xpkiVygBm2NxIx9sXWAvKseOksmGTMg6gE34Z0JvbatNjaJI6Kb4UVToo5H-_nosOF9ycsCbdw3GFWq3M7Rzs4l-qf-5sbR6YZCjSz0x48lvSiUas6nJW597-DFiiuj5GEXzWBEK1cBjyxxQ8wl_Xg==&c=KN_6ePJISI-qeO4A29CvOFza-WMhph0WtbHicf-QzCtg-CTX5lZUDw==&ch=mqNvlcPMYQKaiyoa_nqqhD9P7_KHdF-ULbWow-WJyOsWwOK_LoA5ww==
https://webgate.ec.europa.eu/fsd/fsf/public/files/pdfFullSanctionsList/content?token=n002ynl7
https://webgate.ec.europa.eu/fsd/fsf/public/files/csvFullSanctionsList/content?token=n002ynl7
https://webgate.ec.europa.eu/fsd/fsf/public/files/csvFullSanctionsList_1_1/content?token=n002ynl7
https://webgate.ec.europa.eu/fsd/fsf/public/files/xmlFullSanctionsList_1_1/content?token=n002ynl7
https://webgate.ec.europa.eu/fsd/fsf/public/files/xmlFullSanctionsList/content?token=n002ynl7
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1125446/Supervision_report_final_draft_-_signed.pdf
https://r20.rs6.net/tn.jsp?f=001G1g9AZi_iniujCDgYGC_Y9kb5NJPObwS6s_UtilacROkvR8ZgS_Pu4LvNahwBJpKxjap3rjBWfAVrNkiceMdKDtcYc3DMu0RouAqblmQKgAspapkWbiGposSxVl7zG90aMUm3PIpVwD3Kp7dmIS5iQ==&c=_6jGNwHWyxBaezvaLmp5ExhJPKmcx5s8i4KxPoy46Xtnnv33EBSrsA==&ch=RdTkrFC8KkmQA1ksG_NnlNJWSKtcw_3ZKEpD5ubty0tXL7XQhD92xw==
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US sanctions more Russian banks The US Treasury Department has imposed sanctions on 
Russian businessman Vladimir Potanin and the financial services firms with which he is 
affiliated. The sanctions include Rosbank, a commercial lender acquired by Potanin earlier this 
year, and 17 subsidiaries of the already sanctioned major bank VTB. The Wall Street Journal (15 
Dec.), Financial Times  (15 Dec.), Bloomberg (15 Dec.), Reuters 

OFAC Sanctions More Entities Involved in Russian Financial Sector; OFAC sanctioned 18 entities 
related to the Russian Federation's financial services sector as part of a broader effort to limit 
Russia's ability to fund its war against Ukraine. 

OFSI; New sanctions measures – Russia; As part of updated regulations in the Russia sanctions 
regime, there are new restrictions on the provision of trust services. 

• The Russia (Sanctions) (EU Exit) (Amendment) (No. 17) Regulations 2022 prohibit the 
provision of trust services: 

• to or for the benefit of a person connected with Russia unless pursuant to an ongoing 
arrangement pursuant to which that person provided those services to or for the benefit 
of the person connected with Russia immediately prior to 16 December 2022 

• to or for the benefit of a person designated for the purposes of regulation 18C (trust 
services) 

• Amendments have also been made to restrictions on transferable securities and money-
market instruments, loan and credit arrangements, and investments in Russia. These 
amendments have been designed to prohibit new investments in Russia via third 
countries. 

• OFSI has updated its Russia guidance to reflect these measures. 
• For full etails of the regulations on the FCDO's Russia Sanctions page,  

EU sanctions tsar: David O’Sullivan, a former EU ambassador to the US, will be appointed 
sanctions envoy from January, as the bloc seeks to push for tighter enforcement of its penalties 
in countries including Turkey and crack down on circumvention of its measures against Russia. 

EU Sanctions; Consolidated Sanctions List:  

• PDF - v.1.0  
• CSV - v.1.0  
• CSV - v.1.1  
• XML (Based on XSD) - v.1.1  
• XML (Based on XSD) - v.1.0  

 

16 entries have been added to and 1 entry amended under the Russia financial sanctions 
regime; On 13 December 2022 the Foreign, Commonwealth and Development Office updated 
the UK Sanctions List on GOV.UK. This list provides details of those designated under regulations 
made under the Sanctions Act.  

http://r.smartbrief.com/resp/pOewCzjfhIDuwPbSCifOzpCicNTluU?format=multipart
http://r.smartbrief.com/resp/pOewCzjfhIDuwPbSCifOzpCicNTluU?format=multipart
http://r.smartbrief.com/resp/pOewCzjfhIDuwPbTCifOzpCicNTVGn?format=multipart
http://r.smartbrief.com/resp/pOewCzjfhIDuwPbUCifOzpCicNWaoo?format=multipart
http://r.smartbrief.com/resp/pOewCzjfhIDuwPbVCifOzpCicNZzvb?format=multipart
http://marketing.findknowdo.com/ls/click?upn=Vcm8sY0-2BVO4V20qIr9LSkjDsW2b-2Bl0SlfpBa-2FtmX1naoQxKFkfetxLtfvCMJ2hMqaVmqIsfaXXI76BM-2BU3MwHF75Lr7QRCUwOAQtZ28PoX7Xvr5bffQDZIEAsYZRZTIrt3fJiE11isLQ5ZkJ-2F-2Flajg4fBqfoxJzMV0wHq-2BlSnMk-3DdS77_hpHeJtl2Ip5SGYwygYdhZfB2kKnw7niWh5qzMYj3ofG0hpIkJXAQJu7Pbslv8Z34Go5uEuFzVxJ17QaCmtZt2T-2Blh7xxwf5tgUf9iFxLcG-2FhtP4xSoyrFDX2rzVTw4L7JsFD1EdGHC4AA2SwRpqpjLnabQqp3XYt2r76N31z9Y3V4GpcnuDz1frYDQIwbVn-2BaaaoZSKOYvUDxI3ORcHP-2BOliumG3X8-2FT-2BDwIm16O6d-2F5o7tyx9VMgoIj8-2FZby2Qul8vWdn5lc4w34VNTqyWOEfw0V-2B-2FqYy5rLBH8bnH7Gh4magHvfkWdGw9IKU5bsRq6o3auMi95gvbfLsi1PgPRPwykl-2BK7-2BTNmJp8C65zInfPY6Y4JysQTQIbitOwkuz2PAUh1ys6p1JPxaKXHLVgrljHMsZFbkcibdGoaNc9ldepVtBqB8s9JyHOrP4tCcKbe
https://lnks.gd/l/eyJhbGciOiJIUzI1NiJ9.eyJidWxsZXRpbl9saW5rX2lkIjoxMDAsInVyaSI6ImJwMjpjbGljayIsImJ1bGxldGluX2lkIjoiMjAyMjEyMTYuNjgzNjExODEiLCJ1cmwiOiJodHRwczovL3d3dy5sZWdpc2xhdGlvbi5nb3YudWsvdWtzaS8yMDIyLzEzMzEvY29udGVudHMvbWFkZSJ9.BZl0r-PulVW6GHu_B6_GChjyxbAprNakaS7SVQKqwz8/s/840200548/br/150695900673-l
https://lnks.gd/l/eyJhbGciOiJIUzI1NiJ9.eyJidWxsZXRpbl9saW5rX2lkIjoxMDEsInVyaSI6ImJwMjpjbGljayIsImJ1bGxldGluX2lkIjoiMjAyMjEyMTYuNjgzNjExODEiLCJ1cmwiOiJodHRwczovL3d3dy5sZWdpc2xhdGlvbi5nb3YudWsvdWtzaS8yMDIyLzEzMzEvY29udGVudHMvbWFkZSJ9.zabdCRyjtcHjfR5p6lVr7AM2LW3I8l7bullE4jTQ2PY/s/840200548/br/150695900673-l
https://lnks.gd/l/eyJhbGciOiJIUzI1NiJ9.eyJidWxsZXRpbl9saW5rX2lkIjoxMDIsInVyaSI6ImJwMjpjbGljayIsImJ1bGxldGluX2lkIjoiMjAyMjEyMTYuNjgzNjExODEiLCJ1cmwiOiJodHRwczovL3d3dy5nb3YudWsvZ292ZXJubWVudC9wdWJsaWNhdGlvbnMvZmluYW5jaWFsLXNhbmN0aW9ucy1mYXFzIn0.M6ivXfTlyMZZjTtn682IZaenJCbUftfOg-vB9R1hZG4/s/840200548/br/150695900673-l
https://lnks.gd/l/eyJhbGciOiJIUzI1NiJ9.eyJidWxsZXRpbl9saW5rX2lkIjoxMDMsInVyaSI6ImJwMjpjbGljayIsImJ1bGxldGluX2lkIjoiMjAyMjEyMTYuNjgzNjExODEiLCJ1cmwiOiJodHRwczovL3d3dy5nb3YudWsvZ292ZXJubWVudC9jb2xsZWN0aW9ucy91ay1zYW5jdGlvbnMtb24tcnVzc2lhIn0.p5TrntN1wRRWttWEWC4vNSLmcnB7dutlyziD7XfjlLU/s/840200548/br/150695900673-l
https://www.ft.com/content/5c423057-61ee-4e64-ae7c-45e4daacfdc1
https://www.ft.com/content/5c423057-61ee-4e64-ae7c-45e4daacfdc1
https://webgate.ec.europa.eu/fsd/fsf/public/files/pdfFullSanctionsList/content?token=n002ynl7
https://webgate.ec.europa.eu/fsd/fsf/public/files/csvFullSanctionsList/content?token=n002ynl7
https://webgate.ec.europa.eu/fsd/fsf/public/files/csvFullSanctionsList_1_1/content?token=n002ynl7
https://webgate.ec.europa.eu/fsd/fsf/public/files/xmlFullSanctionsList_1_1/content?token=n002ynl7
https://webgate.ec.europa.eu/fsd/fsf/public/files/xmlFullSanctionsList/content?token=n002ynl7
https://lnks.gd/l/eyJhbGciOiJIUzI1NiJ9.eyJidWxsZXRpbl9saW5rX2lkIjoxMDAsInVyaSI6ImJwMjpjbGljayIsImJ1bGxldGluX2lkIjoiMjAyMjEyMTMuNjgxMzA4MzEiLCJ1cmwiOiJodHRwczovL3d3dy5nb3YudWsvZ292ZXJubWVudC9wdWJsaWNhdGlvbnMvZmluYW5jaWFsLXNhbmN0aW9ucy11a3JhaW5lLXNvdmVyZWlnbnR5LWFuZC10ZXJyaXRvcmlhbC1pbnRlZ3JpdHkifQ.hn6CdeuSEBNzPa57qf0S0i_gExo7ZbGKuYg3pEr70a8/s/840200548/br/150320026913-l
https://lnks.gd/l/eyJhbGciOiJIUzI1NiJ9.eyJidWxsZXRpbl9saW5rX2lkIjoxMDAsInVyaSI6ImJwMjpjbGljayIsImJ1bGxldGluX2lkIjoiMjAyMjEyMTMuNjgxMzA4MzEiLCJ1cmwiOiJodHRwczovL3d3dy5nb3YudWsvZ292ZXJubWVudC9wdWJsaWNhdGlvbnMvZmluYW5jaWFsLXNhbmN0aW9ucy11a3JhaW5lLXNvdmVyZWlnbnR5LWFuZC10ZXJyaXRvcmlhbC1pbnRlZ3JpdHkifQ.hn6CdeuSEBNzPa57qf0S0i_gExo7ZbGKuYg3pEr70a8/s/840200548/br/150320026913-l
https://lnks.gd/l/eyJhbGciOiJIUzI1NiJ9.eyJidWxsZXRpbl9saW5rX2lkIjoxMDEsInVyaSI6ImJwMjpjbGljayIsImJ1bGxldGluX2lkIjoiMjAyMjEyMTMuNjgxMzA4MzEiLCJ1cmwiOiJodHRwczovL3d3dy5nb3YudWsvZ292ZXJubWVudC9wdWJsaWNhdGlvbnMvdGhlLXVrLXNhbmN0aW9ucy1saXN0In0.8Jaa6qF-00s7kFyQUZiFVt1X2A3vBPY4QlINWTF4iow/s/840200548/br/150320026913-l
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• 16 entries have been added to the Russia financial sanctions regime and are now 
subject to an asset freeze. 1 entry has been amended and remains subject to an asset 
freeze. 

• Furthermore, corrections have been made to 4 entries under the Global Human Rights, 
Global Anti-Corruption and Myanmar financial sanctions regimes. The relevant notices 
can be found on the respective regime pages. 

• OFSI’s consolidated list of asset freeze targets has been updated to reflect these 
changes.  

• To see the Russia notice 

 

Brexit Regulations  

UK execs welcome Edinburgh reforms but doubt "big bang" Financial industry executives have 
largely welcomed the UK's proposed "Edinburgh Reforms", but many say it will not likely produce 
the second "big bang" for the sector that Chancellor Jeremy Hunt has promised. "This is more 
of an adjustment, a redress of sorts," JPMorgan Securities Chair Sir Win Bischoff said of the 
"big bang" promise. "The Edinburgh Reforms will however be useful in arresting the relative and 
measurable decline of the City over the past five years." Financial Times  

UK revokes French bank's licence for missed deadline The UK FCA has revoked the UK 
operating licence of France's Lyonnaise de Banque "for missing its landing slot and failing to 
apply for [post-Brexit] authorization in a timely manner." The FCA said the bank had been 
operating under the UK's Temporary Permissions Regime and that it had told banks at the start 
of the year that "the TPR should only be used by firms who want to operate in the UK in the long-
term and meet the standards to do so.": Finance Magnates, BNN Bloomberg (Canada), Financial 
News  

• Temporary permissions removed if firms failing to apply for authorisation; Lyonnaise de 
Banque has had its temporary permissions revoked, meaning that the firm can no longer 
conduct regulated activity in the UK. 

• This is the first time that a firm in the Temporary Permissions Regime (TPR) has lost its 
permissions for missing its landing slot and failing to apply for authorisation in a timely 
manner. 

• When the UK was part of the EU, firms based in another member state could trade in 
the UK without being authorised by the FCA under what was termed a passport. The 
TPR was put in place so those firms could continue to operate in the UK while they 
applied for full FCA authorisation, following the UK’s withdrawal from the EU. 

• At the start of the year, we stated our expectations of firms in the TPR and that if they 
miss their landing slots, or do not apply by 31 December 2022, we expect them to 
voluntarily cancel their temporary permissions. 

• If this does not happen, then we would take swift action to cancel permissions as the 
TPR should only be used by firms who want to operate in the UK in the long-term and 
meet the standards to do so. 

• Final Notice in relation to Lyonnaise de Banque  

https://lnks.gd/l/eyJhbGciOiJIUzI1NiJ9.eyJidWxsZXRpbl9saW5rX2lkIjoxMDIsInVyaSI6ImJwMjpjbGljayIsImJ1bGxldGluX2lkIjoiMjAyMjEyMTMuNjgxMzA4MzEiLCJ1cmwiOiJodHRwczovL3d3dy5nb3YudWsvZ292ZXJubWVudC9wdWJsaWNhdGlvbnMvZmluYW5jaWFsLXNhbmN0aW9ucy1nbG9iYWwtaHVtYW4tcmlnaHRzIn0.I3Z65RSkZizh7NKR2HULfbm9sEt2frKNSJDTYrsVLLc/s/840200548/br/150320026913-l
https://lnks.gd/l/eyJhbGciOiJIUzI1NiJ9.eyJidWxsZXRpbl9saW5rX2lkIjoxMDMsInVyaSI6ImJwMjpjbGljayIsImJ1bGxldGluX2lkIjoiMjAyMjEyMTMuNjgxMzA4MzEiLCJ1cmwiOiJodHRwczovL3d3dy5nb3YudWsvZ292ZXJubWVudC9wdWJsaWNhdGlvbnMvZmluYW5jaWFsLXNhbmN0aW9ucy1nbG9iYWwtYW50aS1jb3JydXB0aW9uIn0.HUxBjUVET1eXATMAebKvCBOB8GCirw7FAGex_zbRWCk/s/840200548/br/150320026913-l
https://lnks.gd/l/eyJhbGciOiJIUzI1NiJ9.eyJidWxsZXRpbl9saW5rX2lkIjoxMDQsInVyaSI6ImJwMjpjbGljayIsImJ1bGxldGluX2lkIjoiMjAyMjEyMTMuNjgxMzA4MzEiLCJ1cmwiOiJodHRwczovL3d3dy5nb3YudWsvZ292ZXJubWVudC9wdWJsaWNhdGlvbnMvZmluYW5jaWFsLXNhbmN0aW9ucy1idXJtYSJ9.j2QIT1AcCG9FIxVrwTQQ1aOi4CGTJBT_xHfnQZBscFs/s/840200548/br/150320026913-l
https://lnks.gd/l/eyJhbGciOiJIUzI1NiJ9.eyJidWxsZXRpbl9saW5rX2lkIjoxMDUsInVyaSI6ImJwMjpjbGljayIsImJ1bGxldGluX2lkIjoiMjAyMjEyMTMuNjgxMzA4MzEiLCJ1cmwiOiJodHRwczovL3d3dy5nb3YudWsvZ292ZXJubWVudC9jb2xsZWN0aW9ucy9maW5hbmNpYWwtc2FuY3Rpb25zLXJlZ2ltZS1zcGVjaWZpYy1jb25zb2xpZGF0ZWQtbGlzdHMtYW5kLXJlbGVhc2VzIn0.OEOKpt8yrbjObRkv18k96kh6Tu_P9cgUgu20OM_AXw4/s/840200548/br/150320026913-l
https://lnks.gd/l/eyJhbGciOiJIUzI1NiJ9.eyJidWxsZXRpbl9saW5rX2lkIjoxMDYsInVyaSI6ImJwMjpjbGljayIsImJ1bGxldGluX2lkIjoiMjAyMjEyMTMuNjgxMzA4MzEiLCJ1cmwiOiJodHRwczovL2Fzc2V0cy5wdWJsaXNoaW5nLnNlcnZpY2UuZ292LnVrL2dvdmVybm1lbnQvdXBsb2Fkcy9zeXN0ZW0vdXBsb2Fkcy9hdHRhY2htZW50X2RhdGEvZmlsZS8xMTIzNzMzL05vdGljZV9SdXNzaWFfMTMxMjIyLnBkZiJ9._VnqZsobl94kgrLmXAodQFjkeeIulUtH9z2wPSHAQF0/s/840200548/br/150320026913-l
http://r.smartbrief.com/resp/pOkyBWmgBjDuxgzoCidWqYCicNTNzA?format=multipart
http://r.smartbrief.com/resp/pOkyBWmgBjDuxgzoCidWqYCicNTNzA?format=multipart
http://r.smartbrief.com/resp/pPaECPmvcUDuyeazCigawxBWcNuguC?format=multipart
http://r.smartbrief.com/resp/pPaECPmvcUDuyeazCigawxBWcNuguC?format=multipart
http://r.smartbrief.com/resp/pPaECPmvcUDuyeaACigawxBWcNwlcD?format=multipart
http://r.smartbrief.com/resp/pPaECPmvcUDuyeaBCigawxBWcNzKjq?format=multipart
http://r.smartbrief.com/resp/pPaECPmvcUDuyeaBCigawxBWcNzKjq?format=multipart
https://www.fca.org.uk/news/news-stories/temporary-permissions-removed-firms-failing-apply-authorisation
https://www.fca.org.uk/brexit/temporary-permissions-regime-tpr/firms-do-not-meet-our-expectations
https://www.fca.org.uk/brexit/temporary-permissions-regime-tpr/landing-slots-firms
https://www.fca.org.uk/publication/final-notices/lyonnaise-de-banque-2022.pdf
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The HMT UK Reform package is an amalgam now conjointly owned by Rishi Sunak, Jeremy 
Hunt, John Glen and Andrew Griffiths which is why it comprises an amalgam of both old 
initiatives (ring-fencing and consumer credit review), some new chapters (SMCR review, digital 
currency), as well as borrowed items from the not new WMR proposals (prospectuses, 
securitisation, consolidated tape).  

• The first five categories of reform [ FS&M Bill; WMR; SMCR; SSR; Research and perhaps 
ESG disclosures are relevant to firms, but the further 8 are not, but illustrate the omnibus 
approach to this “second phase” of the FRF; SOLV2 & the “Hill Review” having comprised 
the lion’s share of the first phase]. Simmonds made a good quick-take webinar yesterday, 
and we’re sure the other magic circle law firms will soon follow. 

1. The backdrop – the Financial Services and Markets Bill 

This is all against the backdrop of the Future Regulatory Framework Review outcomes which 
are being implemented in the Financial Services and Markets Bill that, like the Polar Express, is 
currently steaming ahead through Parliament and will be passed at some point in the New Year.  

We all know a lot about the FSM Bill already but now we have a tiny bit more detail on the future 
trajectory of the process though. As a reminder: 

• The FSM Bill will, amongst other things, create the tools and framework needed to repeal 
EU financial services law and move it into the regulators’ rulebooks 

• This will take several years and will involve “significant policy, regulatory and legal 
resource” – so some policy changes might happen 

• Significant progress on first 2 “tranches” of this are expected by the end of 2023 
o Tranche 1 will be implementing the Wholesale Markets Review, the Listing 

Review, the Securitisation Review, and the Solvency II Review 
o Tranche 2 will be remaining reform of MiFID, PRIIPS, SSR, Taxonomy Reg, MMF 

Reg, PSD and EMD, CRR and CRD, LTIF Reg, IMD 
• This will be a painstaking process as Parliament will need to pass SIs to repeal each 

piece of retained EU law (or “REUL”) 
• Government will tell the regulators what they must “have regard” to from a government 

policy perspective in their rule-making 
• The FSM Bill introduces “Designated Activities” – a new piece of jargon to mean 

activities that need rules around them (e.g. making a public offer) and that will be used 
at first for EMIR, MIFIR commodity derivatives rules, SSR, Securitisation Regulation, PR, 
BMR – i.e. to allow the government to preserve elements of EU regimes 

• The FSM Bill proposes a new secondary FCA objective of growth and 
competitiveness.  And, as part of the Edinburgh Reforms, we now also have new letters 
from Jeremy Hunt to the FCA and PRC specifying that they must have regard to 
supporting government’s objectives of medium to long term economic growth and 
promoting the international competitiveness of the UK 

• We are also promised less EU terminology in future and more UK terminology, thus 
potentially depriving the industry of further stimulating discussions about how “RTO is 
like arranging (bringing about)”. 

https://wmbaleba-my.sharepoint.com/:b:/g/personal/amcdonald_evia_org_uk/EbyhR29tHwxMnIydxyGWGScBwRHZOGZULvfZnqGcEth9tA?e=ZhEuPT
https://wmbaleba-my.sharepoint.com/:b:/g/personal/amcdonald_evia_org_uk/EbyhR29tHwxMnIydxyGWGScBwRHZOGZULvfZnqGcEth9tA?e=ZhEuPT
https://sites-simmons-simmons.vuturevx.com/e/fe0a8rm2o2ws51w/a02b3331-650e-4374-aa5a-68e28b6d732f
https://wmbaleba-my.sharepoint.com/:b:/g/personal/amcdonald_evia_org_uk/EUuFwlSbu5tJi3ennJQBpScBYATxCM74ftFIZx8tzI5NaA?e=hLUU8k
https://wmbaleba-my.sharepoint.com/:b:/g/personal/amcdonald_evia_org_uk/EUxdyhioxwBIqsKlmWdAsioBbSh_0pnQ7A4HLgL8U42ooQ?e=lLomD1
https://wmbaleba-my.sharepoint.com/:b:/g/personal/amcdonald_evia_org_uk/EUxdyhioxwBIqsKlmWdAsioBbSh_0pnQ7A4HLgL8U42ooQ?e=lLomD1
https://wmbaleba-my.sharepoint.com/:b:/g/personal/amcdonald_evia_org_uk/EXq6SXhkVq1Pl9Tqe8PgbN8Bc4e_26t7iGKekJegDudyIQ?e=dKC3R6
https://wmbaleba-my.sharepoint.com/:b:/g/personal/amcdonald_evia_org_uk/EXq6SXhkVq1Pl9Tqe8PgbN8Bc4e_26t7iGKekJegDudyIQ?e=dKC3R6
https://wmbaleba-my.sharepoint.com/:b:/g/personal/amcdonald_evia_org_uk/EXq6SXhkVq1Pl9Tqe8PgbN8Bc4e_26t7iGKekJegDudyIQ?e=dKC3R6
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2. WMR (old) 

• Much of the package announced was already known to the market.  
• The key detail is in the government’s response to the Wholesale Markets Review. 

Although openness and competition – to enhance the UK’s position as a global hub for 
wholesale markets – is a key objective, this is not to be at the cost of maintaining high 
regulatory standards. That said, many of the proposed reforms will be welcomed by 
many in the markets, in particular, the simplification of the SI regime and dropping the 
double volume cap for equity markets. Also to be welcomed is the allocation of 
responsibility for certain matters to the rights market actors: so for example the position 
limit regime is going back to the exchanges – like in the US.  

• What is also good to see so far is that the government is picking up on responses to the 
Wholesale Markets Review: for example on access to capital for small companies, a 
respondent suggested that a new type of trading venue which works with trading 
windows rather than continuous trading might be a solution. The government has 
announced that it will work with the regulators and market participants to trial such a 
new class of wholesale market venue.  

• Other new things are also be trailed by others, so for example, the ideas for improving 
post trade by shortening the settlement cycle and working out which laws need to be 
changed to see if blockchain technologies can be used by CSDs are already being looked 
at in the US, India, and the EU. The key question will be how flexible and forgiving the 
detailed provisions to hang onto the scaffolding in the FSM Bill will be.  

3. SMCR review (new) 

• Whilst not insignificant, it’s clear that an “overhaul” of the SMCR is not guaranteed. 
There’s actually very little detail from Jeremy Hunt’s statement except that there will be 
a Call for Evidence in Q1 2023 where information will be gathered on the effectiveness 
of the regime, the legislative framework, its scope, and proportionality, and also to seek 
views on potential improvements and reforms. Key initial takeaways for firms are: 

1. There is a general sense in the market that this is likely going to be more about reviewing 
and tweaking the SMCR rather than scrapping it all together or looking to weaken 
standards. 

2. It may potentially slow down other FCA initiatives relating to the SMCR – for example, 
the FCA’s long awaited guidance on non-financial misconduct as part of their 2023 D&I 
consultation paper - until there is clarity over what revisions to the regime might look 
like. 

3. It’s status quo for now with any potential legislative changes unlikely to be quick given 
there will be a review/consultation phase after the Call for Evidence – but clearly it is 
something to watch next year. 

4. Short Selling Regulation (new, but the FCA had flagged) 

This is in the nature of a policy review. At this stage, the Call for Evidence covers shares only, 
government bonds and CDS to be consulted upon separately. The government wants to 
understand what does and doesn’t work under the regime for shares.  

https://wmbaleba-my.sharepoint.com/:b:/g/personal/amcdonald_evia_org_uk/EX1ouvgsrqJBrUW-0MDUy0QBQ36JoUc-JSNclVAjYAi3ng?e=YAz82r
https://sites-simmons-simmons.vuturevx.com/e/nduc287jbkkof9q/a02b3331-650e-4374-aa5a-68e28b6d732f
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We have a (lengthy) laundry list of things that could be improved, including: 

1. raising, to sensible levels, the initial reporting thresholds for both private and public 
disclosure, 

2. Anonymity 
3. requiring the FCA to create and maintain a definitive public list of the shares that are in 

scope (on which everyone would be permitted to rely definitively), 
4. requiring in-scope issuers to publish a denominator, again, on which everyone is 

permitted to rely as a “golden source” (with no reporting requirement unless and until 
the relevant issuer has published), 

5. exempting firms from having to report net short positions to the extent that the position 
is matched by a delta equivalent long position in a convertible or warrant, 

6. changing the timeframe for reporting to something a lot less aggressive than 3:30pm 
on T+1 (why does the market need to know about the position within such a short 
timeframe when the long regime allows 2-4 trading days?); and 

7. allowing allocations in a capital raising to count as acceptable cover for sales (even if 
there are technical conditions (such as admission by the exchange) which still need to 
be satisfied before the issuance takes place). 

5. Independent Research Review (newish – but it was anyway coming as the FCA had ‘no-
actioned’)  

• We are told this is yet another review of investment research and its contribution to UK 
capital markets competitiveness. We suspect this will be about unbundling (if you do 
not know what that is, we have a MiFID 2 survivors group that can explain) and perhaps 
also another look at the golden age of unconnected research* ushered in by the FCA’s 
2017 IPO reforms. (* not really……) 

6. ESG 

• The UK government published its previous Green Finance Strategy in July 2019. Since 
then, we’ve seen the UK government, PRA and FCA work to implement that strategy. 
Their work to-date has included the mandatory TCFD-aligned climate disclosure rules 
across the UK economy (including financial services firms, pensions, and larger listed 
corporates), and the proposed new Sustainability Disclosure Rules (SDRs).  

• The Edinburgh Reforms announced that an updated Green Finance Strategy will be 
published in early 2023. 

• This could cover further work to support the UK Government’s 2050 net zero 
commitments, including mandatory transition plans across the UK economy (including 
for financial services). We also anticipate further work on the UK’s version of the EU’s 
environmental taxonomy, and potentially also a social taxonomy.  

• Improving ESG Data: As a first tangible step, the Edinburgh Reforms included a specific 
proposal on bringing ESG ratings providers into the scope of the UK regulatory 
perimeter.  

• Mandatory transition Plans.  

• Nature Related disclosures; Issuers reporting Scope3 Greenhouse Gas Emissions. 
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• Financial Advice definitions: addressing the boundary between regulated financial 
advice to retail, and unregulated Financial Information.  

7. Payments (newish – but it was anyway coming with FinTech)  

• There are two main initiatives linked to payments, neither of which are completely out 
of the blue – a consultation on changes to the information requirements in the Payment 
Account Regulations (PARs) and a wider overhaul of the regulatory framework for 
payment services and e-money that will start with the FCA’s powers to make rules in 
relation to APIs and EMIs. 

• The consultation on PARs runs until 17 February 2023 and affected firms – mostly 
banks - are encouraged to feed back on the current information requirements. The PARs 
contained a lot of mandatory requirements on the form and content of fee information 
that must be provided to customers. Building on the post-implementation review 
conducted in 2021, HMT have come to the conclusion that most of these requirements 
are too prescriptive or ‘less necessary in a UK context’. This won’t be news to anyone but 
the prevalence of free-when-in-credit-banking in the UK makes a lot of the requirements 
not only unnecessary but also irrelevant so there is a good opportunity to respond 
constructively to the consultation with a view to moving away from the current EU 
centric approach. One note of caution, however. In the context of the Consumer Duty, 
firms will need to consider how any changes or a perceived move away from being 
transparent with customers will be viewed by the FCA. 

• On the overhaul of the rules affecting payments and e-money, this was signposted as 
part of the Future Regulatory Framework Review. The focus here is on giving the FCA 
powers (and HMT influence) to make rules for APIs and EMIs in the same way they do 
for authorised firms under FSMA. Of particular interest here is the power with regard to 
client money that has been called out in the draft Statutory Instrument changing the 
EMRs and PSRs. Having lost the argument around the creation of statutory trust in a 
safeguarding context at the Court of Appeal (the Ipagoo case from earlier this year) the 
FCA now appears to have found a way to make the necessary changes to the regulation 
to impose this requirement directly – the Simmonds Policy Note is available here. 

• There is an interesting focus on the ability to make changes that encourage economic 
growth and respond quickly to the innovation in the payments space. This is obviously 
a welcome development, but it remains to be seen how effective the FCA will be when 
asked to take on a more commercial role. It does, however, open up the possibility that 
regulators will engage more with industry which was one of the main recommendations 
of the Kalifa Review. 

• Overall, it’s far from clear at this stage whether the divergence we’ve seen to date in fairly 
limited areas like TPP access and the application of SCA will turn into wholesale 
differences in payment regulation when between the UK and the EU. 

8. Consumer Credit Act review (old) – some long overdue reforms 

• Coming in at 48 pages plus annexes, this is currently the biggest of the consultation 
papers. Building on the FCA’s 2019 Retained Provisions Report and the June 2022 
announcement of CCA reform, this long overdue modernisation of the decidedly middle-
aged and somewhat unwieldy CCA is expected to take several years. Two of the key 

https://sites-simmons-simmons.vuturevx.com/email_handler.aspx?sid=a02b3331-650e-4374-aa5a-68e28b6d732f&redirect=https%3a%2f%2fgbr01.safelinks.protection.outlook.com%2f%3furl%3dhttps%3a%252F%252Fassets.publishing.service.gov.uk%252Fgovernment%252Fuploads%252Fsystem%252Fuploads%252Fattachment_data%252Ffile%252F1122816%252FConsumer_information_requirements_in_the_Payment_Accounts_Regulations_-_Consultation_Document_2022_FINAL.pdf%26data%3d05%257C01%257CAlex.Ainley%2540Simmons-Simmons.com%257C7e916410cec64b65f18008dadcf1076d%257C9c0035ef4799443f8b14c5d60303e8cd%257C0%257C0%257C638065225006123064%257CUnknown%257CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%253D%257C3000%257C%257C%257C%26sdata%3dq9BjV%252Ful%252BqGAoot97GA6ORwNenHNh1wRvSRjzVmIjDY%253D%26reserved%3d0&checksum=A8B59769
https://wmbaleba-my.sharepoint.com/:b:/g/personal/amcdonald_evia_org_uk/EazgNAe3kmlDjL44ZHwY-oQBZj6Zahp5oXrKVkOFthr1gA?e=QXdGbh
https://sites-simmons-simmons.vuturevx.com/e/bykwx8zycsjqksw/a02b3331-650e-4374-aa5a-68e28b6d732f
https://sites-simmons-simmons.vuturevx.com/e/8nes4umftyl7cig/a02b3331-650e-4374-aa5a-68e28b6d732f
https://wmbaleba-my.sharepoint.com/:b:/g/personal/amcdonald_evia_org_uk/EeBWzWwMQedPgjPAlaWIdAoBMNV5UE86qS3Gpxwf8KVRWQ?e=VDx1d0
https://sites-simmons-simmons.vuturevx.com/email_handler.aspx?sid=a02b3331-650e-4374-aa5a-68e28b6d732f&redirect=https%3a%2f%2fgbr01.safelinks.protection.outlook.com%2f%3furl%3dhttps%3a%252F%252Fassets.publishing.service.gov.uk%252Fgovernment%252Fuploads%252Fsystem%252Fuploads%252Fattachment_data%252Ffile%252F1122395%252FCCA_CP_211122_Final_Review.pdf%26data%3d05%257C01%257CPenny.Miller%2540simmons-simmons.com%257Cf1fe77baed5c4d246c8508dadc5bf6a9%257C9c0035ef4799443f8b14c5d60303e8cd%257C0%257C0%257C638064584863531853%257CUnknown%257CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%253D%257C3000%257C%257C%257C%26sdata%3duY5QWcrsdwfk5aadoOXL6npLoZCNJBuwjzZLcmg%252Bq8M%253D%26reserved%3d0&checksum=3754808E
https://sites-simmons-simmons.vuturevx.com/email_handler.aspx?sid=a02b3331-650e-4374-aa5a-68e28b6d732f&redirect=https%3a%2f%2fgbr01.safelinks.protection.outlook.com%2f%3furl%3dhttps%3a%252F%252Fwww.fca.org.uk%252Fpublication%252Fcorporate%252Freview-of-retained-provisions-of-the-consumer-credit-act-final-report.pdf%26data%3d05%257C01%257CPenny.Miller%2540simmons-simmons.com%257Cf1fe77baed5c4d246c8508dadc5bf6a9%257C9c0035ef4799443f8b14c5d60303e8cd%257C0%257C0%257C638064584863531853%257CUnknown%257CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%253D%257C3000%257C%257C%257C%26sdata%3dP0xgjOgADguJZiYh3eiuy2ZaNH6JVJHcK%252BeQQdLBBw8%253D%26reserved%3d0&checksum=5FD75FF2
https://sites-simmons-simmons.vuturevx.com/email_handler.aspx?sid=a02b3331-650e-4374-aa5a-68e28b6d732f&redirect=https%3a%2f%2fgbr01.safelinks.protection.outlook.com%2f%3furl%3dhttps%3a%252F%252Fwww.gov.uk%252Fgovernment%252Fnews%252Fuk-commits-to-reform-of-the-consumer-credit-act%26data%3d05%257C01%257CPenny.Miller%2540simmons-simmons.com%257Cf1fe77baed5c4d246c8508dadc5bf6a9%257C9c0035ef4799443f8b14c5d60303e8cd%257C0%257C0%257C638064584863688087%257CUnknown%257CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%253D%257C3000%257C%257C%257C%26sdata%3dw6%252FY8iVSM4ZMHQq3p7jC1PTw9%252Bz9Y2rTpCPI6iGscjw%253D%26reserved%3d0&checksum=EA114A5A
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principles of the reforms will be proportionality and simplification, with an eye also to 
the territory that is going to be covered by the FCA Consumer Duty.  

• Some of the points under consultation include: 

o Changing or possibly abolishing the £25k minimum for the business lending 
exemption 

o Reviewing and modernising information requirements 
o Looking at how reform can encourage financial inclusion and remove barriers to 

financing electric cars and “green” energy for homes 

• Where possible, rules will be moved into the FCA Handbook and there may need to be 
some extension of FCA powers. The idea is that this will allow the rules to be flexible 
and to adapt rapidly to an evolving market. But the regime is likely to end up split 
between FCA rules and some residual legislation because some things need to be in 
legislation (e.g. rights to sue, powers that courts have, liability provisions where lenders 
can be jointly liable with brokers, circumstances in which credit agreements are 
unenforceable) 

9. Ring-fencing (old) – some expected reforms 

This follows on from the Skeoch report recommendations in March 2022, which concluded that 
the UK’s ring-fencing regime is worth keeping for now but may gradually be superseded by the 
recovery and resolution regime. The Government intends to call for evidence in Q1 2023 on 
better aligning the ring-fencing and resolution regimes, and will consult in mid-2023 on reforms 
including some of the Skeoch recommendations such as: 

• Descoping banking groups who do not have major investment banking operations (er... 
come to think of it, weren’t the ones that collapsed in 2008 in this category, whereas the 
ones with IB operations didn’t collapse? Just saying.) 

• Amending the definition of Relevant Financial Institutions 
• Removing geographical restrictions on where ring-fenced banks can operate 
• Reviewing activities which ring-fenced banks can carry out and potentially expanding 

them 
• Increasing the deposit threshold from £25bn to £35bn 

10. PRIIPS (new, but not a surprise)  

• Honey, I shrunk the KIDs! Literally, because the PRIIPs KID’s days are now numbered 
and will soon cease to be a feature of the disclosure regime to UK retail investors. But 
watch this space; HMT is asking for views on a new framework for retail disclosure via 
a consultation which closes 3 March 2023. The new disclosure regime will be crafted 
by the FCA, whose in-tray must now be creaking under the weight of the Government’s 
festive generosity. 

• HMT has been critical of the prescriptive, standardised document approach favoured by 
the EU and wants to move towards something which is more flexible and can be tailored 
to retail client needs. They have criticised comparability, saying that it is not feasible to 

https://sites-simmons-simmons.vuturevx.com/email_handler.aspx?sid=a02b3331-650e-4374-aa5a-68e28b6d732f&redirect=https%3a%2f%2fgbr01.safelinks.protection.outlook.com%2f%3furl%3dhttps%3a%252F%252Fassets.publishing.service.gov.uk%252Fgovernment%252Fuploads%252Fsystem%252Fuploads%252Fattachment_data%252Ffile%252F1060994%252FCCS0821108226-006_RFPT_Web_Accessible.pdf%26data%3d05%257C01%257CPenny.Miller%2540simmons-simmons.com%257Cf1fe77baed5c4d246c8508dadc5bf6a9%257C9c0035ef4799443f8b14c5d60303e8cd%257C0%257C0%257C638064584863688087%257CUnknown%257CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%253D%257C3000%257C%257C%257C%26sdata%3ddI8ftHMUdcR0alGdUo3jzxv4skhSoLLUrWJn0b%252BNMHE%253D%26reserved%3d0&checksum=60315EF9
https://sites-simmons-simmons.vuturevx.com/email_handler.aspx?sid=a02b3331-650e-4374-aa5a-68e28b6d732f&redirect=https%3a%2f%2fgbr01.safelinks.protection.outlook.com%2f%3furl%3dhttps%3a%252F%252Fwww.gov.uk%252Fgovernment%252Fpublications%252Fring-fencing-reforms%252Fgovernment-response-to-the-independent-review-on-ring-fencing-and-proprietary-trading%26data%3d05%257C01%257CPenny.Miller%2540simmons-simmons.com%257Cf1fe77baed5c4d246c8508dadc5bf6a9%257C9c0035ef4799443f8b14c5d60303e8cd%257C0%257C0%257C638064584863688087%257CUnknown%257CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%253D%257C3000%257C%257C%257C%26sdata%3d7w5p7vp0JvGBfDq351pA%252F%252Bm6Olxe3xczl07tI1uqELU%253D%26reserved%3d0&checksum=8F458C88
https://sites-simmons-simmons.vuturevx.com/e/580mwr5b7weeda/a02b3331-650e-4374-aa5a-68e28b6d732f
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provide for a single format across such a wide range of varied products. The FCA will 
determine the format and presentation requirements for disclosure – more high risk or 
complex investments may have more prescriptive requirements, for example – but for 
other investments they would like to introduce flexible requirements that can be 
incorporated into firms’ existing information documents. The FCA might define product 
classes or groupings within which there would be some standardisation so that similar 
products can be compared, but HMT acknowledges the challenges with this approach, 
such as not permitting firms the flexibility to tailor their disclosure to different clients 

• Two important points to note: 

o Whilst the revocation process will commence “as a matter of priority” following 
Royal Assent - the upcoming changes to UK PRIIPs regime which take effect on 
1 Jan 2023 are still coming into force.  

o This revocation will be effective in relation to UK retail investors only; firms will 
still need to continue to provide EU-compliant PRIIPs KIDs for EU retail investors. 

• You may be asking how this will this impact the other PRIIPs reforms on the regulatory 
horizon. Helpfully, HMT have ruled out different disclosure regimes to govern UCITS and 
PRIIPs long-term. Therefore, the FCA shall integrate UCITS and PRIIPs disclosure into a 
coherent UK retail disclosure framework before the end (in 2026) of the exemption for 
UK UCITS from producing PRIIPs KIDs. 

• The consultation also expresses a key ambition to improve the choice of investment 
products available to UK retail investors, and specifically mentions US ETFs in this 
regard. This indicates a longer-term move away from the current situation, where most 
of the non-UK funds that are made available to retail are EU funds. 

• There is not much detail at the moment, but there are a number of obvious questions: 

• What is the purpose of the new disclosure regime over and above what Consumer Duty 
requires under the Customer Understanding outcome? Will it make certain disclosures 
mandatory? The Government says it wants a “less prescriptive approach” 

• How will the new regime interact with the Consumer Duty given that FCA will have power 
over both? 

• Will the new regime apply to incoming offers from non-UK firms? Presumably yes, hence 
the FCA’s consultation question about what additional powers the FCA may need. But 
how will this help achieve the Government’s desire to open up UK retail access to non-
UK products? 

11. VAT Treatment of Fund Management Consultation (old / borrowed) 

• This is something old or maybe borrowed for most fund managers. 
• The government has published a consultation document setting out its plans to codify 

the existing UK VAT exemption for the management of special investment funds.  
• In essence, the government intends to replace the existing definition with a clean and 

simplified rule allowing investment managers to determine whether they fall within the 
VAT exemption with greater certainty.  

https://sites-simmons-simmons.vuturevx.com/e/upesvwowphxsczg/a02b3331-650e-4374-aa5a-68e28b6d732f
https://sites-simmons-simmons.vuturevx.com/e/upesvwowphxsczg/a02b3331-650e-4374-aa5a-68e28b6d732f
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• For the industry, a top priority was the review of the VAT treatment of fund management, 
to ensure that the treatment of fund management in the UK is competitive and that the 
case for zero-rating is considered. 

• However, disappointingly, the consultation will not consider the possible introduction of 
a VAT zero-rate for fund management fees due to cost. The consultation also avoids 
commenting on model portfolio services, which may leave many in the industry feeling 
that the most complex and divisive issues are not being properly addressed by HMRC. 

12. Investment Management Exemption (new)  

• HMRC has published the responses to its earlier consultation on expanding the 
investment transactions list for the purposes of the investment management exemption 
(IME). The response confirms that the expansion will take place, with regulations to be 
introduced before the end of 2022. The IME provides a safe harbour for non-UK funds 
using UK-based investment managers to conduct investment transactions on behalf of 
the fund without creating a risk of UK taxation for the foreign fund. 

• The government has decided to push ahead with the expansion of the investment 
transactions list to include cryptoassets. Overall this seems a very positive outcome, 
especially as the government has recognised the need to introduce the changes without 
further delay. 

13. UK LTIF / LTAF (new, but not a surprise) 

• The EU’s European Long-Term Investment Fund (ELTIF) structure was introduced in 
2015 to encourage investment in long-term assets, and the UK retained the ELTIF in the 
immediate aftermath of Brexit, snappily re-naming it the UK Long-Term Asset Fund (“UK 
LTIF”) for rather obvious reasons. However, no ELTIF or UK LTIF has even been 
authorised in the UK and, since Brexit, the UK has introduced the Long-Term Assets 
Fund (“LTAF”) - an authorised fund which is considered more appropriate for UK 
investors. Further, the EU itself is currently looking to amend the ELTIF regime to make 
it a more attractive regime for EU managers. 

• The lack of any existing UK LTIFs, the introduction of the LTAF, and the incoming 
changes to the EU’s ELTIF regime have left the UK LTIF as a bit of a lame duck. 
Therefore, probably one of the least surprising announcements last week was that the 
UK LTIF will soon disappear from the menu of UK authorised funds. 

Edinburgh Reforms: UK Government announces financial services package; The UK 
Government has announced an extensive package of reforms to the UK's regulatory framework 
for financial services aimed at maintaining and building the competitiveness of the UK as a global 
financial centre. 

• The package, which builds on the 2021 Chancellor's Mansion House speech, seeks to 
take forward the implementation of a Financial Services and Markets Act 2000 (FSMA) 
model of regulation through powers established in the Financial Services and Markets 
(FSM) Bill. 

• Measures set out in the package include: 
o reforming the ring-fencing regime for banks; 

https://sites-cliffordchance.vuturevx.com/e/kwespq594n04npw/4598df45-d9ea-49c4-9f52-754ca49c05b6
https://sites-cliffordchance.vuturevx.com/e/kwespq594n04npw/4598df45-d9ea-49c4-9f52-754ca49c05b6
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o issuing new remit letters for the Prudential Regulation Authority (PRA) and 
Financial Conduct Authority (FCA) with targeted recommendations on growth 
and international competitiveness; 

o publishing the plan for repealing and reforming EU law using powers within the 
FSM Bill; 

o overhauling the UK’s regulation of prospectuses; 
o reforming the Securitisation Regulation; 
o repealing the Packaged Retail and Insurance-based Investment Products 

(PRIIPs) Regulation, and consulting on a new direction for retail disclosure; 
o intending to repeal EU legislation on the European Long-Term Investment Fund 

(ELTIF), reflecting that the new UK Long-Term Asset Fund (LTAF) provides a 
better fund structure for the UK market; 

o launching a call for evidence on reforming the Short Selling Regulation; 
o publishing a draft statutory instrument (SI) to demonstrate how the new powers 

being taken forward in the FSM Bill will be used to ensure that the FCA has 
sufficient rulemaking powers over its retained EU payments legislation; 

o consulting on removing burdensome customer information requirements set 
out in the Payment Accounts Regulations 2015; 

o welcoming the PRA consultation on removing rules for the capital deduction of 
certain non-performing exposures (NPEs) held by banks; 

o bringing forward secondary legislation to implement Wholesale Markets Review 
(WMR) reforms; 

o establishing an Accelerated Settlement Taskforce; 
o committing to establish the independent Investment Research Review; 
o commencing a review into reforming the Senior Managers & Certification 

Regime (SM&CR) in Q1 2023; 
o committing to having a regime for a UK consolidated tape in place by 2024; 
o consulting, in early 2023 on issuing new guidance on Local Government Pension 

Scheme asset pooling; 
o increasing the pace of consolidation in Defined Contribution pension schemes; 
o from April 2023, improving the tax rules for Real Estate Investment Trusts 

(REITs); 
o announcing changes to the Building Societies Act 1986; 
o delivering the outcomes of the Secondary Capital Raising Review; 
o consulting on reform to the VAT treatment of fund management; 
o publishing an updated Green Finance Strategy in early 2023; 
o consulting in Q1 2023 on bringing Environmental, Social, and Governance (ESG) 

ratings providers into the regulatory perimeter; 
o consulting on a UK retail central bank digital currency (CBDC) alongside the Bank 

of England in the coming weeks; 
o publishing a response to the consultation on expanding the Investment Manager 

Exemption to include cryptoassets; 
o implementing a Financial Market Infrastructure Sandbox in 2023; 
o working with the regulators and market participants to trial a new class of 

wholesale market venue which would operate on an intermittent trading basis; 
o consulting on Consumer Credit Act Reform; 
o laying regulations in early 2023 to remove well-designed performance fees from 

the pensions regulatory charge cap; and 
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o committing to work with the FCA to examine the boundary between regulated 
financial advice and financial guidance. 

• In a policy statement on the reforms, the Government has set out its approach to its 
implementation programme, including underpinning principles and the following 
proposed phased approach to retained EU law policy areas: 

o tranche 1, which is already underway, covering the WMR, Lord Hill's Listing 
Review, the Securitisation Review and review of Solvency II; and 

o tranche 2, which will cover the above and other measures, including the 
Taxonomy Regulation, MMFR, Payment Services Directive and the E-Money 
Directive, Insurance Mediation and Distribution Directives, CRR and Directive and 
Long-Term Investment Funds (LTIF) Regulation. 

• The Government intends to make significant progress on both tranches by the end of 
2023. 

• A core list of EU financial services files in scope of the implementation programme is 
set out in an annex to the policy statement. 

• The Government has also published three illustrative SIs and accompanying notes 
alongside the policy statement to demonstrate its intended approach, and a ministerial 
statement has been submitted to Parliament. 

• For more information and resources on the FSM Bill and the implementation of the 
future regulatory framework (FRF), see the Topic Guide on the Clifford Chance Financial 
Markets Toolkit. 
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Jeremy Hunt launched the Edinburgh Reforms to some fanfare this month. Billed as a package 
of measures allowing the country to “seize on our Brexit freedoms to deliver an agile and home-
grown regulatory regime”, some would be forgiven for reading more into the reforms than is 
perhaps the case. It would be wrong to characterise the reforms as de-regulation, and whilst there 
are areas where rules are likely to be repealed, this is largely with a view to replacing them with 
something that works better for the UK. Less regulation will not, and should not, be the result. 

• As Andrew Bailey pointed out in the FT recently, the current regulatory regime was not 
established to address a particular problem that then went away, but rather to establish 

https://questions-statements.parliament.uk/written-statements/detail/2022-12-09/hcws425
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some core principles which are as relevant today as they were at the time of the financial 
crisis. In essence the Edinburgh reforms set out more detail on how UK financial 
regulation is intended to work in a post-Brexit era. In it, the government outlines the 
mechanisms for transferring the rules that started life in EU directive and are now 
contained in the UK statute book, into the various regulators rule books. The package 
also kicks off consultations on some changes to the rules and signpost further 
consultation in due course. Lastly, it includes new remit letters for the PRA and FCA with 
clear, targeted recommendations on growth and international competitiveness. 

• Some of the proposals do indeed make use of our post-Brexit freedom to change EU 
imposed measures. For example, repealing (and then replacing) the PRIPPS regulations, 
reviewing the rules around short selling and reviewing the Consumer Credit Regime. 
Indeed, the reforms indicate that further reviews will take place as part of the transfer of 
rules to the regulators’ rulebooks over time. But given the influential position that the UK 
had at the EU rule making table it seems unlikely that many requirements will be subject 
to very significant change. Reviewing arrangements around ring-fencing and SMCR, 
both measures put in place by the UK unilaterally post financial crisis, seems sensible, 
but anything more than tweaking at the margins may not be appropriate. 

• It is in relation to the regulators’ new secondary objectives around growth and 
competitiveness that that signs of strain between government and the regulators are 
most likely to surface. It is not yet clear to what extent the government’s proposed 
review of the senior managers regime is part of the competition agenda, not least 
because fears that the regime might scare away top talent do not appear to have come 
to fruition. In the light of the regulator’s seeming inability to effectively use the regime to 
hold senior bankers to account, it is perhaps not surprising. 

• However, SMCR has delivered benefits around raising the bar and keeping some bad 
apples out of the game. Regulators should stand firm in the face of any relaxations, 
either in the name of competitiveness or otherwise, that might undermine the gains 
achieved so far. 

The impact of Brexit until now has likely been felt by most as nothing more than a ripple, except 
for some issues like those at border/passport control areas and a lot of work for legal and 
compliance departments to make various pieces of legislation and regulation UK centric. That 
was until 9th December 2022, when the Chancellor of the Exchequer, Jeremy Hunt, announced 
some 30 proposed reforms designed to “seize on our Brexit freedoms to deliver an agile and 
home-grown regulatory regime that works in the interest of British people and our businesses”. 

• Mr Hunt went on to say, “And we will go further – delivering reform of burdensome EU 
laws that choke off growth in other industries such as digital technology and life 
sciences, leaving the EU gives us a golden opportunity to reshape our regulatory regime 
and unleash the full potential of our formidable financial sector”. 

• “We are committed to securing the UK’s status as one of the most open, dynamic and 
competitive financial services hubs in the world”. 

• The reforms could also see a new role for the regulator too, with Mr Hunt also saying 
that the FCA (FCA), will be given a “secondary objective” to deliver growth and 
competitiveness, alongside ensuring stability and security for businesses and 
consumers. 

• In what has been collectively termed the “Edinburgh Reforms”, these 30 reforms are 
being hailed as the biggest shake up and reform the UK has seen since Brexit itself. 
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• However, not everything that the Reforms propose will be new, or unexpected, as the 
following analysis of some of the key topics reveals: 

• Creating a Smarter Regulatory Framework – Governmental work has already been 
undertaken in the guise of The Future Regulatory Framework (FRF) Review, which will 
be delivered through the Financial Services and Markets Bill (FSM Bill), which is currently 
making its way through Parliament. The FRF will shape how the UK’s regulatory 
framework operates outside of the EU and remains fit for purpose going into the future. 

• So why the need for the review? At its highest level, two key reasons exist: 

1. The current framework of regulation was introduced by the Financial Services and 
Markets Act (FSMA) 2000, and later updated to address the regulatory failings which 
were highlighted as contributory factors to the 2008 global financial crisis. Therefore, at 
best our existing framework was last updated 14 years ago, and at worst, introduced 22 
years ago. 

2. As the UK left the EU, the legislation relevant to the UK was transferred onto the UK 
statute book by the European Union (Withdrawal) Act 2018, or “retained EU law (REUL)” 
as it is known. This has resulted in the UK retaining primary and secondary legislation, 
which, under FSMA, should be matters handled under the UK regulatory bodies’ rules 
(FCA (FCA) and Prudential Regulation Authority (PRA)). As they sit currently under REUL, 
any amendments to these pieces of legislation are a burdensome process for 
Parliament, rather than the less burdensome act it should be for the Regulators. 

• Deconstructing the current REUL and inserting it into Regulatory rule books will be a 
significant task and the Government proposes to break this down into two tranches. 
Some of the work in the first tranche is already underway, such as the Wholesale 
Markets Review, the Listing Review, Securitisation Review, and the Solvency II Directive 
review. 

• The second tranche of work will focus on areas such as the reform of MiFID II, Solvency 
II, the Insurance Distribution Directive, and the consumer information rules in the 
Payment Accounts Regulations 2015. Other topics expected to receive attention as part 
of Tranche 2 are:  

o Plans to repeal PRIIPs 
o Short Selling 
o Prospectus Regime Reform 
o Plans to repeal ELTIFs. 

• As mentioned previously, another change to be seen as a result of the smarter regulatory 
framework is the additional role of the Regulators in supporting the Government’s 
objective of medium to long-term economic growth in the interests of consumers and 
businesses, particularly in relation to:  

o Facilitating investment in productive assets, i.e., venture and growth capital 
o The Government’s ESG priorities, sustainable finance, and supply of long-term 

investment to support UK economic growth 
o Securing better outcomes for all consumers, including through improved 

competition 
o Fostering a well-functioning housing market that contributes to a wider 

economic growth, including helping first time buyers access the market 
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• Some of the above are already underway by means of the introduction of FCA’s 
Consumer Duty. 

o The Regulators will also see further requirements placed upon them, with an 
objective to support the Government in promoting the UK’s international 
competitiveness. 

o There are some significant and resource intensive topics to be handled here, and 
the Regulators’ resources are not infinite. How they will cope with these assigned 
duties and tasks remains to be seen, but the Government has stated that it 
“expects to make significant progress on both tranches by the end of 2023”. 

• All Change for Banking Regulation – as a possible indication that the banking sector has 
made significant satisfactory progress since the financial crisis of 2008, the Edinburgh 
Reforms plan to make the follow updates: 

o Ring-Fencing Regime – Following the independent Skeoch review on Ring 
Fencing and Proprietary Trading, the Government intends to issue a public Call 
for Evidence in Q1 2023, based on a proposed alignment between the ring 
fencing and resolution regimes. 

o Non-Performing Exposures – One of the Reforms will see the PRA consulting on 
removing the rules for capital deduction of certain non-performing exposures 
(NPEs) held by banks. Consequently, the PRA would be able to apply a 
judgement-based approach to:  

▪ address the adequacy of firms’ NPE provisions 
▪ simplify the UK rulebook 
▪ avoid unnecessary gold plating of prudential standards 

• Amendments to the Building Societies Act (BSA) 1986 – One of the reforms focusses 
attentions on the requirement to update the BSA, and it is understood that the Building 
Societies Association has been working with the Treasury for some time to introduce 
secondary legislation that will partially update the BSA, which it is reported has not been 
fully revised for 25 years. 

• The Building Societies Association said, “We heartily welcome this announcement which 
marks excellent progress in delivering legislation that is fit for purpose, enabling building 
societies which are a key part of today’s financial services sector to better serve their 
members and provide competition in financial services.” 

• Consumer Credit Act (CCA) 1974 – On 16th June 2022, the government announced its 
intention to reform the CCA (some would say not before time), and this intention was 
followed up as one of The Edinburgh Reforms, following which HMT published a 
consultation focusing on matters such as:  

o the strategic direction of reform 
o the accessibility of credit and financial inclusion 
o how the consumer credit regulatory environment could be changed to ensure 

optimal performance of regulation surrounding  
▪ customer communications, 
▪ consumer protections and 
▪ sanctions for firms that do not adhere to regulatory standards. 

As part of the papers the government issued in its Edinburgh Reforms last week was a Policy 
Statement ‘Building a smarter financial services framework for the UK’. The purpose of the 

https://www.regulationtomorrow.com/eu/edinburgh-reforms-of-uk-financial-services/
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Policy Statement was to set out the government’s plan to take forward the implementation of a 
comprehensive model of regulation based on the Financial Services and Markets Act 2000 (FSMA 
model). An essential part of this is the Financial Services and Markets Bill (the FS&M Bill) which 
is currently making its way through Parliament. 

• The FS&M Bill introduces a range of tools to enable the transition to the comprehensive 
FSMA model. Financial services related retained EU law (FS REUL) is covered by the 
repeal provisions of the Bill (there is a separate process for non- FS REUL which is 
covered by the Retained EU Law (Revocation and Reform) Bill). The FS&M Bill also 
introduces a range of new tools to enable the transition. 

• In terms of tools these include a new ‘have regards’ power. The FS&M Bill gives the 
government the ability to set specific ‘have regards’ that the regulators must consider 
when making their rules in specific areas of regulation. Significantly, this power is only 
relevant when new rules or amendments to existing rules are proposed. It cannot be 
used to require a regulator to go back and review an existing rule. The Policy Paper 
states that the government will only introduce an activity-specific ‘have regard’ where 
there is a significant broader public policy priority which is important enough to be 
considered explicitly as part of the regulators’ policy making process, and where scrutiny 
of rule proposals would benefit from a regulator’s explanation on how the policy priority 
has been taken into account. 

• In the Policy Paper the government illustrates its approach to using the ‘have regard’ 
power by way of reference to its reform of the Prospectus Regulation. In this context, 
‘have regard’ is proposed for the replacement regime and is being used to highlight the 
importance of facilitating offers of securities to the public being made to a wide range 
of investors. The FCA, when making rules in relation to the admission of securities to 
trading on Regulated Markets and primary Multilateral Trading Facilities (MTFs), would 
be required to have regard to “the desirability of facilitating offers of transferable 
securities in the United Kingdom being made to a wide range of investors.” The FCA 
would be obliged to explain how having regard to this specified matter has affected any 
rules it proposed to make under the statutory instrument related to admissions to 
trading and admissions to primary MTFs. 

• The Bill also contains a power to require the regulators to make rules and keep them 
under review. HM Treasury is also given the power to require the regulators to review 
their rules when this is in the public interest. In terms of what could be in the public 
interest the Policy Paper provides two examples being where (1) significant 
developments in the relevant markets give rise to the possibility that the current rules 
may no longer be appropriate; or (2) substantial evidence gives rise to the possibility 
that the rules are not achieving their purpose. 

• In addition, the Bill gives the government the power to ‘restate’ FS REUL which the Bill 
repeals. When restating such law the government is also empowered to modify it 
through secondary legislation. However, in order to create consistency with the FSMA 
model the government states in the Policy Paper that it will not generally be looking to 
restate regulatory requirements into legislation where they could take the form of 
regulator rules. 

• A further tool is the Designated Activities Regime (DAR) which gives HM Treasury the 
power to designate activities which brings them into the regulatory perimeter. The DAR 
will be used as a replacement for some aspects of FS REUL and chapter 4 of the Policy 
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Statement illustrates how the government will use the DAR to provide for the 
replacement of the Prospectus Regulation and elements of the Securitisation 
Regulation. Significantly, the DAR also has a forward looking element too. 

• The repeal of FS REUL under the Bill is a huge task and the Policy Paper sets out the 
government’s blueprint for doing so. 

• The Policy Paper states that HM Treasury has identified 43 ‘core’ files (areas of FS REUL) 
and sets out a full list in Annex 1 which includes the Markets in Financial Instruments 
Directive II and Solvency II. Work on these files has been divided into tranches and work 
is already underway to review, repeal, reform and replace the first tranche. The first 
tranche of files includes those pieces of legislation relating to the Wholesale Markets 
Review, Lord Hill’s Listing Review, the Securitisation Review and the review of the 
Solvency II Directive. The second tranche will include the remaining implementation of 
the outcomes of the Wholesale Markets Review and Solvency II, the Packaged Retail 
and Insurance-Based Investment Products Regulation, the Short Selling Regulation, the 
Taxonomy Regulation, the Money Market Funds Regulation, the Payment Services 
Directive II and E-Money Directive, and the Capital Requirements Regulation and 
Directive. The government expects to make significant progress on tranches 1 and 2 by 
the end of next year. 

• Where the government is not moving to immediately commence the repeal of a piece 
of FS REUL the Bill also gives it the power to make amendments until its repeal is 
commenced. Therefore, alongside the programme to repeal FS REUL, there will be 
various amendments along the way. 

• The Policy Paper contains three illustrative statutory instruments which are intended to 
give some further insights into the approach the government is taking. Two of the 
statutory instruments relate to the reform of the Prospectus Regulation and the 
Securitisation Regulation. There is also a statutory instrument that would give the FCA 
wider rulemaking powers in relation to payments regulation to ensure that the FCA has 
the necessary powers to make rules to replace financial services retained EU law. 

 

 The Edinburgh reforms and securitisation: The road ahead; On 9 December 2022, the Chancellor 
of the Exchequer announced a set of reforms (the “Edinburgh Reforms”) that aim to drive growth 
and competitiveness in the financial services sector [1]. As part of the Edinburgh Reforms, the UK 
Government published both an illustrative Statutory Instrument on the Securitisation Regulation 
(the “Illustrative Securitisation SI”) and a related policy note (the “Securitisation Policy Note”)[2].  

• Both the Securitisation Policy Note and Illustrative Securitisation SI provide further 
explanation about how HM Treasury may use its future powers to move to a 
comprehensive regulator-led model for the regulation on securitisation following the 
repeal of retained EU law in this area. 

• Salient points are (a) the future UK regulatory landscape for securitisation, (b) the 
Edinburgh Reforms and the December 2021 HMT Report on the Review of the UK 
Securitisation Regulation[3] (the “Securitisation Regulation Review Report”) and (c) some 
further points to note from the Securitisation Policy Note and the Illustrative 
Securitisation SI. 

• The future UK regulatory landscape for securitisation 

https://www.regulationtomorrow.com/uncategorized/the-edinburgh-reforms-and-securitisation-the-road-ahead/?utm_source=Financial+services%3A+Regulation+tomorrow&utm_campaign=cb65bd6d8f-RSS_EMAIL_CAMPAIGN&utm_medium=email&utm_term=0_22cf3e7883-cb65bd6d8f-193403813#_ftn1
https://www.regulationtomorrow.com/uncategorized/the-edinburgh-reforms-and-securitisation-the-road-ahead/?utm_source=Financial+services%3A+Regulation+tomorrow&utm_campaign=cb65bd6d8f-RSS_EMAIL_CAMPAIGN&utm_medium=email&utm_term=0_22cf3e7883-cb65bd6d8f-193403813#_ftn2
https://www.regulationtomorrow.com/uncategorized/the-edinburgh-reforms-and-securitisation-the-road-ahead/?utm_source=Financial+services%3A+Regulation+tomorrow&utm_campaign=cb65bd6d8f-RSS_EMAIL_CAMPAIGN&utm_medium=email&utm_term=0_22cf3e7883-cb65bd6d8f-193403813#_ftn3
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• On 20 July 2022, the Financial Services and Markets Bill (“FSMB”) was introduced to 
Parliament. The FSMB will repeal retained EU law on financial services (including the UK 
Securitisation Regulation[4]) so that it can be replaced with a UK specific regulatory 
regime. This regime will broadly adopt the existing UK regulatory model whereby the 
framework for the creation of detailed regulatory rules is set out in primary legislation 
(particularly the Financial Services and Markets Act 2000 (“FSMA”)). The detailed rules 
are then made by regulators operating under the broad authority conferred by FSMA. 

• The Designated Activities Regime for sell-side 
• The FSMB introduces a ‘designated activities regime’ (“DAR”) which allows HMT and the 

FCA to regulate certain financial markets activities even when carrying out such 
activities does not require the person doing so to be authorised by a financial regulator. 
In other words, any person, whether required to have an authorisation or not, must 
comply with the specific rules set down by HMT and the FCA when undertaking any 
designated activity (unless an exemption is available). 

• Because the rules applicable to securitisations should apply to both authorised and 
unauthorised entities, HMT considers the DAR to be an appropriate framework to 
regulate the provision of securitisation. Under the Illustrative Securitisation SI, the 
following activities will be considered ‘designated activities’ for the purposes of the DAR 
(the “Securitisation Designated Activities”): (a) acting as an originator, sponsor, original 
lender, or securitisation special purpose entity in a securitisation or (b) selling a 
securitisation position to a retail client located in the United Kingdom. Any investment 
activity (see below) would not be considered a Securitisation Designated Activity. 

• The Illustrative Securitisation SI clarifies that the FCA will be the regulator responsible 
for making rules relating to the Securitisation Designated Activities save for certain rules 
that apply to authorised persons by the PRA. The latter carve-out has been included to 
maintain the current split of regulatory responsibilities between the FCA and the PRA 
when it comes to the securitisation requirements for PRA-authorised persons, with the 
FCA currently responsible for a number of securitisation requirements (selling 
securitisations to retail clients and the designation of securitisation as Simple, 
Transparent, and Standardised (“STS”)) and the PRA for the other securitisation 
requirements (including risk retention, disclosures, re-securitisation and credit granting). 
With regards to occupational pension schemes (“OPSs”), the Illustrative Securitisation 
SI also means that, when an OPS undertakes a Securitisation Designated Activity, it will 
need to comply with the future FCA rules and be subject to supervision of the FCA in 
this respect. Regulatory responsibility for supervising compliance of OPSs undertaking 
any Securitisation Designated Activities will therefore move from the Pensions 
Regulator to the FCA. 

• Institutional Investor Regime for buy-side 
• As mentioned above, investing in a securitisation will not be considered a Securitisation 

Designated Activity and therefore not fall within the DAR. However, investing in a 
securitisation will remain subject to regulation. The Illustrative Securitisation SI clarifies 
that the appropriate regulators must make rules requiring an institutional investor to 
carry out due diligence before and while holding a securitisation position. Even though 
this is still being considered, it is currently envisaged that the PRA (for PRA-authorised 
persons) and the FCA (for any other institutional investor, including small, registered UK 
AIFMs, other than OPSs) will need to make the rules relating to such due diligence 
requirements. For OPSs, the due diligence requirements, which will continue to be 
monitored by the Pensions Regulator and mirror those set out in the UK Securitisation 

https://www.regulationtomorrow.com/uncategorized/the-edinburgh-reforms-and-securitisation-the-road-ahead/?utm_source=Financial+services%3A+Regulation+tomorrow&utm_campaign=cb65bd6d8f-RSS_EMAIL_CAMPAIGN&utm_medium=email&utm_term=0_22cf3e7883-cb65bd6d8f-193403813#_ftn4
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Regulation, are set out in the Illustrative Securitisation SI as the Pensions Regulator does 
not have the appropriate rulemaking powers (it not being an FSMA regulator).  

• Securitisation Repositories and Third-Party verifiers 
• The regulatory perimeter will be maintained in relation to securitisation repositories and 

third-party verifiers. These firms are and will remain registered or authorised with the 
FCA and therefore will not be subject to the DAR or the institutional investor regime set 
out above. The requirements for those entities, along with the FCA’s powers, are set out 
in the Illustrative Securitisation SI and mirror those in the UK Securitisation Regulation. 

• Risk of divergence between rules issued by different regulators 
• In the future UK securitisation regulatory landscape, securitisation related rules and 

requirements will therefore be set out by the FCA and the PRA whilst for OPSs the buy-
side rules will be set out by way of statutory instrument (given that the Pensions 
Regulator is not an FSMA regulator). These risks fracturing the regime that currently 
exists. This in turn may make the placing of securitisations more complex for 
originators, issuers, and their advisers if due diligence rules differ as between different 
types of investors. Given the importance of the regulatory regime being clear and 
coherent, HMT intends to require the FCA and the PRA to have regard to the coherence 
of the overall framework for the regulation of securitisation when making relevant rules. 
This requirement is expected to apply on an ongoing basis. It is however unclear how 
coherence will be achieved when it comes to buy-side OPSs relative to other types of 
investors. The dialogue between the FCA and the PRA will not involve the Pensions 
Regulator and any changes to the due diligence requirements that may be agreed 
between the PRA and the FCA will need to be put into a statutory instrument (which will 
need to be tabled in Parliament to be effective) in order to apply to buy-side OPSs. 

• The Edinburgh Reforms and the Securitisation Regulation Review 
• HMT conducted a review of the UK Securitisation Regulation in 2021. This review 

presented an opportunity to consider ways in which the UK Securitisation Regulation 
could be improved to ensure the regime is as effective as it can be. The review’s 
overarching aims were (a) to bolster securitisation standards in the UK in order to 
enhance investor protection and promote market transparency; and (b) to support and 
develop securitisation markets in the UK, including through the increased issuance of 
STS securitisations, in order to ultimately increase their contribution to the real 
economy. 

• As outlined in the Securitisation Regulation Review Report, HMT is committed to 
working with the FCA and the PRA to bring forward, where appropriate, reforms in the 
following areas: 

o certain risk retention provisions, for example in relation to (i) transferring the risk 
retention manager (which appears to relate to the CLO market and the potential 
for changing CLO managers in particular) and (ii) the calculation of the risk 
retention amount in securitisations of non-performing exposures. 

o the definitions of public and private securitisation, as well as the disclosure 
requirements for certain securitisations, to ensure they are appropriate. 

o due diligence requirements for institutional investors when investing in non-UK 
securitisations, to provide greater clarity on what is required; and 

o the definition of institutional investor as it relates to certain unauthorised non-
UK Alternative Investment Fund Managers (“AIFMs”) who are currently in scope 
of due diligence requirements, so that these requirements do not disincentivise 
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these firms from seeking investors in the UK, and to address extraterritorial 
supervision and enforcement problems. 

• Given the future UK regulatory landscape for securitisation (see above), not all the 
reforms identified in the Securitisation Regulation Review Report have made their way 
into the Illustrative Securitisation SI. A number of the above proposals may instead be 
set out in the rules to be made by the FCA and the PRA, drafts of which are not yet 
available. However, HMT has indicated in the Securitisation Policy Note that it remains 
committed to the reforms identified in the Securitisation Regulation Review Report and 
that it is considering the best way of engaging with the regulators in relation to the timely 
delivery of appropriate reforms in these areas. 

• Some of the reforms have however made it into the Illustrative Securitisation SI (even if 
only by way of note), with detailed drafting to follow: 

o the definition of institutional investor in the Illustrative Securitisation SI has been 
updated to exclude certain non-UK AIFMs. 

o it is noted in the Illustrative Securitisation SI that HMT intends to “maintain the 
exemption for certain [private] securitisations not to be required to report to 
securitisation repositories”. 

• The Securitisation Regulation Review Report also noted HMT would introduce a regime 
to recognise equivalent STS securitisations issued by entities established outside the 
UK. This has been included in the FSMB and the Illustrative Securitisation SI. HMT also 
confirmed that the EU STS securitisations will be continuing to be considered STS in the 
UK until 31 December 2024. This approach contrasts with the European Commission’s 
recent view that it is “premature to introduce an STS equivalence regime at this time” [5]. 

• Further points to note from the Securitisation Policy Note and Illustrative Securitisation 
SI 

• The Securitisation Policy and Illustrative Securitisation SI do not provide the full picture 
for UK securitisation regulation in the future. The exact drafting, design and format of 
the Illustrative Securitisation SI is not final and will continue to develop before the final 
legislation is laid before Parliament following Royal Assent of FSMB. In addition, a large 
number of rules (including, amongst others, risk retention requirements, credit-granting 
requirements, due diligence requirements and STS criteria) will no longer be set out in 
primary and secondary legislation but rather in rules made by the FCA and, where 
applicable, the PRA. It is therefore unclear whether any further significant changes to 
the current securitisation regime set out in the UK Securitisation Regulation will be 
introduced. 

• The Securitisation Policy Note and the Illustrative Securitisation SI in its current form do 
contain a few noteworthy points: 

o Distinction between traditional securitisation and synthetic securitisation: The 
definitions currently included in the UK Securitisation Regulation have not been 
included in the Illustrative Securitisation SI and may well be included in the rules 
to be made by the FCA. This would leave it for the FCA to decide whether to open 
up the possibility of synthetic securitisations being STS. 

o Location of securitisation special purpose vehicle: For the purposes of the UK 
securitisation regime, the Illustrative Securitisation SI retains the requirement 
that the securitisation special purpose vehicle does not need to be located in the 
UK as long as the country in which it is located is not listed as a high-risk and 

https://www.regulationtomorrow.com/uncategorized/the-edinburgh-reforms-and-securitisation-the-road-ahead/?utm_source=Financial+services%3A+Regulation+tomorrow&utm_campaign=cb65bd6d8f-RSS_EMAIL_CAMPAIGN&utm_medium=email&utm_term=0_22cf3e7883-cb65bd6d8f-193403813#_ftn5
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non-cooperative jurisdiction by the Financial Action Task Force or has signed up 
to an effective exchange of information on tax matters with the UK. Originators 
and sponsors involved in a UK STS securitisation must be established in the UK 
(save that originators and sponsors for the purposes of UK STS can still be 
established in the EU until 31 December 2024 – see above). 

o Due diligence requirements in relation to non-UK securitisations: Whilst the due 
diligence requirements will be largely set out in the rules to be made by the PRA 
and the FCA, the due diligence requirements for OPSs set out in the Illustrative 
Securitisation SI have maintained the requirement to obtain “substantially the 
same information” from the originator, sponsor, or original lender as if it was a 
UK securitisation. This therefore allows UK investors to invest in non-UK 
securitisations more easily. No such ‘substantially the same’ standard applies 
under the EU securitisation regime, which was confirmed by the European 
Commission’s recent report on the functioning of the EU Securitisation 
Regulation[6]. In this report, the European Commission confirmed that EU 
institutional investors are required to verify that sell-side parties will make 
available the same disclosure and template reporting for non-EU securitisations 
as is required for EU securitisations and that “materially comparable 
information” is not sufficient in this respect. 

o Ban on re-securitisations: the Illustrative Securitisation SI does not include an 
outright ban on re-securitisations (as is the case in the UK Securitisation 
Regulation). Rather investment firms and credit institutions are subject to an 
obligation to consult the Bank of England before the FCA and PRA (as applicable) 
grant permission to carry out a re-securitisation. There appear to be no 
limitations in the Illustrative Securitisation SI on non-banks and non-investment 
firms carrying out re-securitisations (although such limitations could be included 
in the FCA and PRA rules as part of the DAR). Under the UK Securitisation 
Regulation, re-securitisations can only take place for a limited number of 
legitimate purposes but the requirement for legitimate purposes is no longer 
included in the Illustrative Securitisation SI. More worryingly for some banks, the 
following wording of the UK Securitisation Regulation is no longer included in the 
Illustrative Securitisation SI: “A fully supported ABCP programme shall not be 
considered to be a re-securitisation for the purposes of this Article, provided that 
none of the ABCP transactions within that programme is a re-securitisation and 
that the credit enhancement does not establish a second layer of tranching at the 
programme level.[7]” On the basis of the description of a re-securitisation in the 
Illustrative Securitisation SI (being the situation where a securitisation position 
is included as an underlying exposure in a securitisation), it may mean additional 
permission and consultation requirements for banks or institutions with an 
asset-backed commercial paper programme. However, as mentioned above, the 
Illustrative Securitisation SI is not final and the re-securitisation clarification for 
asset-backed commercial paper programmes may still be included in the rules 
to be made by the FCA and PRA. 

o Relevant sanctions: In relation to STS securitisations, the definition of ‘relevant 
sanction’ in comparison to the UK Securitisation Regulation appears to be 
broader as it no longer refers to the sanction being “by reason of an act or failure, 
whether intentional or through negligence”. So, any failure to meet the STS 
securitisation requirements would need to be notified and/or included on the list 

https://www.regulationtomorrow.com/uncategorized/the-edinburgh-reforms-and-securitisation-the-road-ahead/?utm_source=Financial+services%3A+Regulation+tomorrow&utm_campaign=cb65bd6d8f-RSS_EMAIL_CAMPAIGN&utm_medium=email&utm_term=0_22cf3e7883-cb65bd6d8f-193403813#_ftn6
https://www.regulationtomorrow.com/uncategorized/the-edinburgh-reforms-and-securitisation-the-road-ahead/?utm_source=Financial+services%3A+Regulation+tomorrow&utm_campaign=cb65bd6d8f-RSS_EMAIL_CAMPAIGN&utm_medium=email&utm_term=0_22cf3e7883-cb65bd6d8f-193403813#_ftn7
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of notified securitisations and no longer when it is intentional or through 
negligence. Also, even though it is noted that cross-references to the relevant 
requirements still need to be included in the Illustrative Securitisation SI, the 
relevant sanctions definition only refers to a failure to meet the requirements 
and no longer to an STS notification being misleading. This omission may be 
covered through the new FCA rules, but this is not clear at the moment. 

• Conclusion 
• The Edinburgh Reforms build on the Securitisation Regulation Review Report and will 

give regulators the powers to steer the direction of the UK securitisation regime. The 
hope is that the Edinburgh Reforms will therefore establish a smarter securitisation 
regulatory framework for the UK that is “agile, less costly and more responsive to 
emerging trends” compared to the current EU retained law. Whilst the Edinburgh 
Reforms are more focussed on detailing the new FSMA model for regulation of 
securitisation at this time, existing divergences between the UK and EU securitisation 
regime appear to have been maintained and further divergences may follow under the 
new powers granted to the UK financial regulators. Unfortunately, in the absence of any 
draft rules by the FCA and the PRA and the final Illustrative Securitisation SI, it is unclear 
what substantive changes (if any) will be introduced to the current UK securitisation 
regime once EU retained law has been repealed. 

[1] The Edinburgh Reforms can be found 
via: https://www.gov.uk/government/collections/financial-services-the-edinburgh-reforms 

[2] The HM Treasury’s policy paper on building a smarter financial services framework for the 
UK together with the Illustrative Securitisation SI and the Securitisation Policy Note can be found 
via: https://www.gov.uk/government/publications/building-a-smarter-financial-services-
framework-for-the-uk 

[3] HM Treasury, Review of the Securitisation Regulation: Report and call for evidence response, 
December 2021, available 
through: https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attac
hment_data/file/1040038/Securitisation_Regulation_Review.pdf 

[4] The UK version of Regulation (EU) 2017/2402 of the European Parliament and of the Council 
of 12 December 2017 laying down a general framework for securitisation and creating a specific 
framework for simple, transparent, and standardised securitisation, and amending Directives 
2009/65/EC, 2009/138/EC and 2011/61/EU and Regulations (EC) No 1060/2009 and (EU) No 
648/2012. 

[5] European Commission, Report from the Commission to the European Parliament and the 
Council on the functioning of the Securitisation Regulation, October 2022, available 
through: https://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:52022DC0517&from=EN 

[6] European Commission, Report from the Commission to the European Parliament and the 
Council on the functioning of the Securitisation Regulation, October 2022, available 

https://www.regulationtomorrow.com/uncategorized/the-edinburgh-reforms-and-securitisation-the-road-ahead/?utm_source=Financial+services%3A+Regulation+tomorrow&utm_campaign=cb65bd6d8f-RSS_EMAIL_CAMPAIGN&utm_medium=email&utm_term=0_22cf3e7883-cb65bd6d8f-193403813#_ftnref1
https://www.gov.uk/government/collections/financial-services-the-edinburgh-reforms
https://www.regulationtomorrow.com/uncategorized/the-edinburgh-reforms-and-securitisation-the-road-ahead/?utm_source=Financial+services%3A+Regulation+tomorrow&utm_campaign=cb65bd6d8f-RSS_EMAIL_CAMPAIGN&utm_medium=email&utm_term=0_22cf3e7883-cb65bd6d8f-193403813#_ftnref2
https://www.gov.uk/government/publications/building-a-smarter-financial-services-framework-for-the-uk
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https://www.regulationtomorrow.com/uncategorized/the-edinburgh-reforms-and-securitisation-the-road-ahead/?utm_source=Financial+services%3A+Regulation+tomorrow&utm_campaign=cb65bd6d8f-RSS_EMAIL_CAMPAIGN&utm_medium=email&utm_term=0_22cf3e7883-cb65bd6d8f-193403813#_ftnref3
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1040038/Securitisation_Regulation_Review.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1040038/Securitisation_Regulation_Review.pdf
https://www.regulationtomorrow.com/uncategorized/the-edinburgh-reforms-and-securitisation-the-road-ahead/?utm_source=Financial+services%3A+Regulation+tomorrow&utm_campaign=cb65bd6d8f-RSS_EMAIL_CAMPAIGN&utm_medium=email&utm_term=0_22cf3e7883-cb65bd6d8f-193403813#_ftnref4
https://www.regulationtomorrow.com/uncategorized/the-edinburgh-reforms-and-securitisation-the-road-ahead/?utm_source=Financial+services%3A+Regulation+tomorrow&utm_campaign=cb65bd6d8f-RSS_EMAIL_CAMPAIGN&utm_medium=email&utm_term=0_22cf3e7883-cb65bd6d8f-193403813#_ftnref5
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52022DC0517&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52022DC0517&from=EN
https://www.regulationtomorrow.com/uncategorized/the-edinburgh-reforms-and-securitisation-the-road-ahead/?utm_source=Financial+services%3A+Regulation+tomorrow&utm_campaign=cb65bd6d8f-RSS_EMAIL_CAMPAIGN&utm_medium=email&utm_term=0_22cf3e7883-cb65bd6d8f-193403813#_ftnref6
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through: https://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:52022DC0517&from=EN 

[7] Article 8(4) of the UK Securitisation Regulation 

 

Conduct / Enforcement 

Senior Managers and Certification Regime (SMCR) - Additionally, as part of the Reforms, the 
Chancellor stated that the Government will be undertaking a review into the SMCR in Q1 2023. 

• SMCR was first introduced as part of the response to the financial crisis of 2008, and 
the effectiveness of the regime has largely gone untested since. It is fair to say that since 
the introduction of SMCR there has been a change in culture within firms, mainly for the 
better, but there has been a consistently low number of enforcement actions taken 
against individuals covered under the regime, and questions need to be asked such as:  

1. Does the low level of enforcement actions demonstrate that SMCR has been successful 
in ensuring that only the right people are placed into the most senior positions in firms 
and that the personal liability factor has been a successful deterrent from sub-standard 
senior management behaviour? 

2. Has the SMCR not been used to its full potential by the Regulators? 

• In a similar way that the new secondary objectives of the Regulators are to support the 
Government’s objectives in economic growth, protecting the interests of the consumer 
and businesses, and promoting the international competitiveness of the UK, a fully 
effective SMCR will help the Regulators to achieve and maintain a reputation as credible 
governing bodies of the UK financial services sector. 

• The UK Regulators must do and be seen to be doing the right thing, and to be holding 
those responsible for failures and for jeopardising the interests of the consumer to 
account for their actions, or lack thereof. 

• Technology and Innovation – Every area of industry needs to keep abreast of developing 
technology and to move and adapt accordingly, and the financial services sector is no 
different. 

• The Reforms have detailed measures that the Government will be taking to ensure that 
the sector remains at the cutting edge of technology, thus continuing to promote the 
UK’s competitiveness in the world market. The Reforms will focus on areas such as: 

• Financial Markets Infrastructure Sandbox – as part of the FSM Bill, measures to 
implement a sandbox in 2023 to enable firms to test new technology and innovation 
such as distributed ledger technology have been announced 

• Establishing a cryptoasset regulatory regime – the FSM Bill will encompass a wider 
range of crypto related activities under the regulatory umbrella 

• Central Bank Digital Currency (CBDC) – a consultation will be published to explore the 
possibility of a CBDC 

• Conclusion – The foregoing really is just the tip of the iceberg, a high-level review of just 
some of the topics being addressed under the Edinburgh Reforms. The Reforms are 

https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52022DC0517&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52022DC0517&from=EN
https://www.regulationtomorrow.com/uncategorized/the-edinburgh-reforms-and-securitisation-the-road-ahead/?utm_source=Financial+services%3A+Regulation+tomorrow&utm_campaign=cb65bd6d8f-RSS_EMAIL_CAMPAIGN&utm_medium=email&utm_term=0_22cf3e7883-cb65bd6d8f-193403813#_ftnref7
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bold, and arguably necessary if the Government is to stay ahead of the game in respect 
of its plans and ambitions for the UK, which from one standpoint it needs to be if it is to 
prove that Brexit was a pain worthwhile for the long-term greater good. 

• As with everything, the proof of the pudding will be in the eating. Will the Reforms create 
the playing field that the Government wants in reality; how far away from the EU and the 
REUL will the Reforms take us; and, post Reforms, what image will the rest of the world 
have of the UK? Will the Government’s objectives in relation to competitiveness, 
technology and innovation for example be realised? 

• The answers to these questions remain to be seen and for firms trading in the UK only, 
the impact of the Reforms whilst significant, will at least be contained to within the UK. 

• However, no matter where the UK is left on the international stage or how many of the 
Government’s objectives are met, one thing that Compliance Officers of firms who hold 
a UK and EU presence need to be doing now, is starting to plan for a dual regulatory 
approach. If, once implemented, the Edinburgh Reforms take the UK some way away 
from the EU’s position, then firms will see themselves needing two or possibly three sets 
of policies, procedures, risk assessments and staff training, to cover the UK regime, the 
EU regime, and the areas where common regulatory and legislative practice exists.  

The UK’s Financial Conduct Authority (FCA) has fined a broker group 4,775,200 GBP, for 
breaches of the Market Abuse Regulation Article 16(2), which requires “Professional Persons 
Arranging or Executing Transactions” (PPAET) to “effectively monitor” for market abuse in the 
form of market manipulation and insider trading. The notice can be found here. The FCA found 
that the firm did not have adequate technology or procedures covering all relevant activity, as per 
the risk involved, from the start of MAR in July 2016 until 2018. 

• Market participants in energy and commodities usually hold PPAET status, regardless 
of whether they rely on exemptions and are therefore not financially authorised. This is 
the third fine levied by the FCA this year for inadequate monitoring under MAR (see 
here). 

FCA Market Watch 71; On 13 December 2022, the FCA published Market Watch 71. 

• In Market Watch 71, the FCA shares their observations about changes in advisory firms’ 
insider lists since the publication of Market Watch 60. The FCA also reminds firms of 
the requirement within UK Market Abuse Regulation (UK MAR) to include personal 
information in insider lists and reiterate the importance of firms maintaining accurate 
insider lists and strictly limiting access to inside information to employees who require 
access to perform their role in order to prevent market abuse. 

• Furthermore, the FCA covers: 
o Steps taken by firms to reduce the number of permanent insiders. Since Market 

Watch 60, the FCA has seen considerable reductions in the numbers of 
permanent insiders at several advisory firms, as well as enhanced monitoring of 
access to inside information. 

o Article 18 of UK MAR and personal information. Recently, the FCA has received 
insider lists in response to regulatory requests, which do not contain personal 
information, other than names. The FCA have noticed the absence of telephone 

https://www.fca.org.uk/publication/final-notices/bgc-gfi-2022.pdf
https://energytradingregulation.com/2022/08/22/citigroup-fined-12-5-million-for-surveillance-and-monitoring-failings/
https://www.fca.org.uk/publications/newsletters/market-watch-71
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numbers, dates of birth and national identification numbers. The FCA requires 
this information to eliminate people for their enquiries by cross-referencing the 
information with MiFIR transaction reports, MAR suspicious transaction and 
order reports and other information sources. 

 

FCA writes Dear CEO letter to financial advisers and intermediaries; The FCA has written a 
portfolio strategy letter to the directors of firms setting out its expectations relating to financial 
advisors and intermediaries. 

• In the letter the FCA provides an updated view of the key harms in the sector and 
summaries the work it intends to do in the area. 

• The letter also sets out the FCA's expectation of firms in relation to: 
o providing suitable advice;  
o pension and investment scams; 
o firm failure and phoenixing; 
o ongoing services; and 
o other areas of interest including diversity and sustainability. 

 

Retail Conduct Updates 

FOS future funding model: the FOS has published a feedback statement on its proposals to 
create a future funding model. The FOS intends to (i) consult on plans to change its compulsory 
jurisdiction and voluntary jurisdiction levies to recover fixed costs, (ii) introduce a 12-month time 
limit for disputing case fees and (iii) trial changes to the group fee account arrangements. These 
proposals are in response to changes in complaint volumes and type, and to incentivise 
constructive behaviour in industry.  

Defined benefit (DB) pension transfer: the FCA continues its work in the area of non-compliant 
pension transfer advice publishing updates to its statement on DB pension transfer redress in 
response to concerns about the exclusion of fees and charges from some firms calculations 
and unfair contract termination. Related to this, the FCA has confirmed changes to 
its methodology for calculating redress for non-compliant pension transfer advice, including 
former members of the British Steel Pension Scheme (BSPS) and is also consulting on 
extending its temporary BSPS asset retention rules so that the rules apply until firms have 
resolved all relevant cases. This will help prevent firms seeking to avoid the cost of redress 
liabilities. The current temporary asset retention rules expire on 31 January 2023. In addition, 
the FCA has written to personal indemnity insurance (PII) firms setting out its expectations of 
these firms when responding to queries from BSPS scheme firms about whether their PII is 
likely to cover claims about BSPS advice. 

Financial promotions gateway : the FCA has launched a consultation setting out how they plan 
to operate a new financial promotions gateway. This gateway requires all firms that want to 
continue approving financial promotions for unauthorised persons to apply for permission and 

https://sites-cliffordchance.vuturevx.com/e/pluewuriwq0ong/4598df45-d9ea-49c4-9f52-754ca49c05b6
https://www.financial-ombudsman.org.uk/news-events/financial-ombudsman-service-publishes-feedback-statement-future-funding-discussion-paper
https://www.fca.org.uk/news/statements/defined-benefit-pension-redress-calculations
https://www.fca.org.uk/publications/policy-statements/ps22-13-calculating-redress-non-compliant-pension-transfer-advice
https://www.fca.org.uk/publications/consultation-papers/cp22-22-proposed-extended-asset-retention-requirement-firms-under-bsps-redress-scheme
https://www.fca.org.uk/publication/correspondence/portfolio-strategy-letter-for-financial-advisers-and-intermediaries-2022.pdf
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will require firms to demonstrate they have the right expertise for the promotions they wish to 
approve.  

Portfolio letter for Financial Advisers and Intermediaries: the FCA has written to Financial 
Advisers and Intermediaries highlighting its expectations of firms with regard to advice 
suitability, pensions and investment scams, firm failure and phoenixing. 

 

Market Structure 

 

 

Prudential 

FCA consults on remuneration: ratio between fixed and variable components of total 
remuneration (‘bonus cap’); On 19 December 2022, the FCA published Consultation Paper 
CP22/28: Remuneration; Ratio between fixed and variable components of total remuneration. 

• In CP22/28, the FCA sets out its joint proposed rule changes with the PRA to remove 
the existing limits on the ratio between fixed and variable components of total 
remuneration (the ‘bonus cap’). The aim of CP22/28 is to strengthen the effectiveness 
of the remuneration regime by increasing the proportion of compensation that can be 
subject to the incentive setting tools within the framework. In the FCA’s view, over time 
these changes should also help remove unintended consequences of the bonus cap, 
particularly the growth in the proportion of the fixed component of total remuneration, 
which reduces a firm’s ability to adjust costs to absorb losses. The FCA decided to 
consult jointly with the PRA to avoid unnecessary duplication. 

• The proposals in CP22/28 would result in the removal of the current bonus cap 
requirements through: 

o Changes to the Remuneration part of the Disclosure (CRR) part of the PRA 
Rulebook (Appendix 1 and Appendix 4), and to Senior Management 
Arrangements, Systems and Controls (SYSC) 19D: Dual-regulated firms 
Remuneration Code that is part of the FCA’s Handbook (Appendix 2); and 

o Updates to the PRA’s Supervisory Statement 2/17 ‘Remuneration’ (Appendix 3). 
• The deadline for responses to this consultation is 31 March 2023. 

 

A year of ICARA – firms “underestimated work required”; The Investment Firms Prudential 
Regime is about to reach its first birthday and Bovill has worked with over 300 clients to adapt to 
the new rules. Inevitably the focus for many of these clients has been the internal capital and risk 

https://www.fca.org.uk/publication/correspondence/cfd-portfolio-letter-2022.pdf
https://www.fca.org.uk/publications/consultation-papers/cp22-28-remuneration-ratio-between-fixed-and-variable-components-total-remuneration-bonus-cap
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assessment process – or ICARA. There are some themes we have seen time and time again that 
anyone looking to draft an ICARA in 2023 would be wise to take on board. 

• In general, firms have underestimated the amount of work required to put an ICARA 
together, even where they have an existing ICAAP, and as a result we have seen many 
firms push back their MIF007 submission dates two or three times in order to get a 
decent document across the line. In some cases, this has been as a result of push back 
from the board. This has been encouraging to see from a governance and challenge 
perspective. 

• In the banking sector, developing a risk management framework has been an iterative 
process which generally gets better over time. We expect something similar for 
MIFIDPRU firms. Where firms we’ve seen have made a good start there are some 
common themes which anyone developing an ICARA can build from. 

• Business model and strategy; From our review of ICARAs most firms provided either no 
or limited information regarding their business outlook or external factors that influence 
the success of the business model and strategy. Narrative on regulatory and market 
trends and the competitive landscape would be a good start. 

• Governance: Firms that used to run the ICAAP process have generally continued to use 
the same governance structure for the ICARA. Approval of the ICARA tends to be at the 
end of the process; most firms do not involve the Board in the scenario selection 
process. 

• We have been encouraged to see that the senior management and boards of non-SNI 
firms have been keen to learn about the ICARA process in order to provide robust 
challenge. However, this has been less common in SNI firms. 

• The governance process around stress testing, recovery plan trigger points and the 
implementation of recovery actions is nebulous for many firms. 

• Many firms struggled to identify, and include in their ICARA document, information on 
the key personnel that are involved in stress testing, recovery planning and the 
implementation of recovery actions. 

• Risk management and risk of harms assessment; Firms have struggled with identifying 
their risks of harm. We have found that many firms have found it difficult to engage the 
wider business on the ICARA process and instead rely mainly on the risk function. More 
engagement with the business should be a priority for the 2023 ICARA. 

• Most firms have been unable to clearly articulate their risk appetite. 
• Risk appetite statements are generally not linked to Key Risk Indicators which should be 

used to track risk limits and outline the process used to mitigate risks which are outside 
of appetite. 

• Most firms have struggled to work out how much additional financial resource to hold 
against their risks. We have also seen a lot of uncertainty around how to assess risk of 
harm to customers. 

• With the FCA’s Consumer Duty regime coming into effect on 31 July 2023 and 31 July 
2024 (depending on the types of products and services that firms offer), the focus on 
harm to consumers is of utmost importance. Firms should already have in place a plan 
of how they are going to implement the consumer duty principles and be able to 
evidence that their Boards have scrutinised and challenged the plans to ensure they are 
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deliverable and robust to meet the new standards. A reference to this implementation 
plan should be included in the ICARA document for best practice. 

• Firms tend to think about holding sufficient capital, but not enough on how much 
additional liquidity they need to hold against ongoing risks. Few firms have considered 
how much additional liquidity would be required for wind down. 

• Firms need to be careful not to double count or have the same scenario both for the 
Risk of Harms Assessment and the Stress and Scenarios. 

• Several firms struggled to move from the ICAAP’s risk assessment approach to the 
ICARA’s where risks need to be classified in three categories – risk to firm (‘RtF’), risk to 
market (‘RtM’) and risk to customers (‘RtF’). 

• Recovery planning: Recovery planning is new for many firms so, for most, it has not been 
fully thought through. Credibility of recovery options is a real weakness in the ICARAs 
we have seen, particularly around the practicalities of execution, such as timing, 
individual responsibilities, or ability to execute in a stress. 

• Nearly all firms have struggled to come up with a diverse menu of recovery options that 
would provide a benefit in a capital or a liquidity stress. 

• Few firms have been able to articulate exactly how or when they would actually invoke 
the recovery plan. 

• Stress testing and scenario development; We have found that firms struggled to identify 
severe but plausible scenarios for stress testing. Many have needed assistance in 
thinking through the scenario development process and have benefited from facilitated 
scenario design workshops. 

• Very few firms outlined the financial impact of their stress scenarios on a pre and post 
recovery actions basis and so the benefit of recovery actions in these scenarios are not 
clear. 

• Reverse stress testing: Most firms have chosen not to do reverse stress testing this 
year. 

• Wind down planning: Firms tend to understand the need to have a proper Wind Down 
Plan in place and how it links to the ICARA however there are still areas which need to 
be developed within their Wind Down plans. 

• Some firms still consider that they would be able to wind down their regulated business 
and cancel their Part 4A permissions within a 6-month period, rather than the generally 
accepted 12 months. 

 

FCA consults on remuneration: ratio between fixed and variable components of total 
remuneration (‘bonus cap’); On 19 December 2022, the FCA published Consultation Paper 
CP22/28: Remuneration; Ratio between fixed and variable components of total remuneration. 

• In CP22/28, the FCA sets out its joint proposed rule changes with the PRA to remove 
the existing limits on the ratio between fixed and variable components of total 
remuneration (the ‘bonus cap’). The aim of CP22/28 is to strengthen the effectiveness 

https://www.fca.org.uk/publications/consultation-papers/cp22-28-remuneration-ratio-between-fixed-and-variable-components-total-remuneration-bonus-cap
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of the remuneration regime by increasing the proportion of compensation that can be 
subject to the incentive setting tools within the framework. In the FCA’s view, over time 
these changes should also help remove unintended consequences of the bonus cap, 
particularly the growth in the proportion of the fixed component of total remuneration, 
which reduces a firm’s ability to adjust costs to absorb losses. The FCA decided to 
consult jointly with the PRA to avoid unnecessary duplication. 

• The proposals in CP22/28 would result in the removal of the current bonus cap 
requirements through: 

o Changes to the Remuneration part of the Disclosure (CRR) part of the PRA 
Rulebook (Appendix 1 and Appendix 4), and to Senior Management 
Arrangements, Systems and Controls (SYSC) 19D: Dual-regulated firms 
Remuneration Code that is part of the FCA’s Handbook (Appendix 2); and 

o Updates to the PRA’s Supervisory Statement 2/17 ‘Remuneration’ (Appendix 3). 
• The deadline for responses to this consultation is 31 March 2023. 

 

PRA consultation on implementing final Basel reforms 

Completing the UK framework 

After a long wait, the Prudential Regulation Authority (PRA) has published consultation 
paper CP16/22 setting out its proposed rules and expectations for the parts of the Basel 3 
standards that remain to be implemented in the UK. These are the final elements of the banking 
prudential reform package developed by the Basel Committee for Banking Supervision (BCBS) 
in response to the global financial crisis. Although referred to by the PRA as Basel 3.1, it is 
commonly known as Basel 4 across the industry. 

Key messages 

As expected, the PRA proposals have stayed close to the Basel standards with a small number 
of transitional arrangements and concessions. PRA CEO Sam Woods stressed the importance 
of alignment with global banking standards and the inclusion of “appropriate but limited 
adjustments for the UK market”.  

The UK has therefore been much stricter than the EU in its interpretation of the Basel standards, 
and the CP notes explicitly that the deviations proposed by the EU would make it an 
“international outlier”. This divergence between the UK and the EU will mean that firms operating 
in both jurisdictions will either need to align to the UK’s stricter regime across all models or run 
two sets of standards.  

There is significant amount of work for firms to do on market risk. In particular they will need to 
accelerate work on model permissions with the PRA requesting submission of IMA applications 
by 1 January 2024, a full 12 months prior to the implementation date. 

https://www.bankofengland.co.uk/prudential-regulation/publication/2022/november/implementation-of-the-basel-3-1-standards
https://www.bankofengland.co.uk/prudential-regulation/publication/2022/november/implementation-of-the-basel-3-1-standards
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Banks using the Internal Ratings Based (IRB) credit approach will have until 1 July 2024 to 
submit any model changes required to implement the PRA’s proposals.  

Changes to the SME supporting factor and real estate lending were not expected and will be 
difficult for some challenger banks. There are now also approval mechanisms for elements of 
the Standardised Approach for credit.  

There are positive linkages in the paper to the PRA’s new Strong and Simple regime for non-
systemic banks, with an option for banks meeting the eligibility criteria on 1 January 2024 to 
choose whether they wish to be subject to a new Transitional Capital Regime or the Basel 3.1 
rules. 

The implementation timeline is also as expected, running from 1 January 2025 with some 
transitional arrangements (see below). This is in line with the EU and the expected timeline for 
the US. However, the UK does not support EU transitional regimes for unrated corporates and 
low-risk mortgages, noting that “uncertain endings create uncertainty for banks”. 

The PRA notes that it does not expect the proposals to significantly increase overall capital 
requirements on average across UK firms, but this remains to be seen. 

Quantitative impact study (QIS) data provided by firms indicates that there would be an overall 
decrease in capital requirements for smaller-sized building societies, while large banks would 
see a small increase overall. 

Importantly, the PRA does not intend to require firms to capitalise for the same risk twice. Where 
the impact of poorly measured risk weights was previously captured in Pillar 2A requirements 
or the PRA buffer, those would fall as Pillar 1 increases. This would mean that both capital ratios 
and minimum Pillar 2 capital requirements would fall.  

With the proposed requirements now clearly set out, it is time for banks in the UK to mobilise 
their implementation programmes if they have not already done so. As previously noted, banks 
operating across multiple jurisdictions will need to consider carefully how to satisfy distinct sets 
of requirements — this may be exacerbated further once the US rules are published. A well-
defined and structured Basel 4 programme will be essential. For more on effective preparation 
and project management see our article here. 

Scope and applicability  

The CP is relevant for all PRA-regulated banks, building societies, investment firms and financial 
holding companies. The measures proposed would introduce significant changes to the way 
firms calculate risk-weighted assets (RWAs) for risk-based capital ratios and are intended to 
reduce excessive variability and make the ratios more consistent and comparable. They are 
also intended to facilitate effective competition by narrowing the gap between risk weights 
calculated under internal models, typically used by larger banks, and standardised approaches.  

The key proposals in the CP relate to: 

https://home.kpmg/xx/en/home/insights/2022/10/setting-up-for-success-basel-4-programme-management-approaches.html
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• A revised standardised approach (SA) and revisions to the internal ratings based (IRB) 
approach for credit risk 

• Revisions to the use of credit risk mitigation (CRM) techniques 
• Removal of the use of internal models for credit valuation adjustment (CVA) risk and 

introduction of new standardised and basic approaches 
• A revised approach to market risk 
• Removal of the use of internal models (IMs) for calculating operational risk capital 

requirements and the introduction of a new Standardised Approach (SA) 
• Introduction of an aggregate ‘output floor’ to ensure that total RWAs for firms using Ims 

and subject to the floor cannot fall below 72.5% of RWAs derived under SAs 

Given the significance of the consultation and the complexity of the content, it will run for longer 
than usual, closing on 31 March 2023. 

Timeline 

The majority of the proposals would apply from 1 January 2025. The PRA also sets out a 
number of transitional arrangements: 

•  Output floor — phasing in over five years from 1 January 2025 to 1 January 2030 
•  Credit risk SA — a five-year transitional period starting from 1 January 2025 for SA and 

IRB firms for the implementation of the revised treatment of equity exposures 
•  CVA framework — a five-year transitional treatment under which only legacy trades that 

would be exempt from CVA RWAs prior to the application of the new CVA requirements 
remain exempt. Firms would have the option to irreversibly apply the new CVA 
requirements to these trades instead 

• SA-CCR framework — firms would be allowed to apply the reduced alpha multiplier to 
trades with certain counterparties, including legacy trades with such counterparties, 
from the proposed implementation date of 1 January 2025, but would be required to 
maintain additional Pillar 1 capital equal to the reduction in capital requirements on the 
proposed implementation date for the legacy trades. The additional capital requirement 
for the legacy trades would reduce linearly over five years 

Interaction with other frameworks and initiatives 

Strong and simple: the PRA has begun work on a “strong and simple” prudential framework for 
non-systemic banks and building societies. It proposes that firms meeting the Simpler-regime 
criteria (including the size threshold which has increased from £15bn to £20bn) on 1 January 
2024 would have the choice between being subject to the Basel 3.1 standards or to the new 
Transitional Capital Regime that would be in place until the implementation of a permanent risk-
based capital regime for Simpler-regime firms. However, as the new regime is yet to be specified 
in full, this may not be a straightforward decision. Firms that are part of a group based outside 
of the UK — whether a subsidiary of a foreign headquartered banking group or a firm with a 
foreign holding company — cannot meet the Simpler—regime criteria but could apply for a 
modification of the criteria that would enable them to be subject to the Transitional Capital 
Regime. 
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Leverage ratio: most of the changes to calculating the leverage exposure measure were 
implemented in January 2022. Changes relating to the credit risk SA, including proposed 
changes to the treatment of off-balance sheet items and the proposed amendment to the SA-
CCR, would flow through to the leverage framework. However, no new policy is required for the 
leverage ratio specifically. 

Large exposures: no further changes are proposed to the large exposure requirements which 
have already been transferred from the CRR to PRA rules and amended to implement the Basel 
3 standards. However, changes to prudential standards in the CP would have a consequential 
impact on the large exposure requirements. 

Liquidity risk: proposed changes to prudential standards in the CP would automatically flow 
through to the Liquidity Coverage Ratio (LCR) and Net Stable Funding Ratio (NSFR) although 
Basel 3.1 standards did not make amendments to either standard directly. 

Consideration of climate risk: the PRA notes that the Basel 3.1 standards were not designed to 
include specific climate risk-related measures and that the proposals are therefore broadly 
neutral in terms of the UK net-zero target. However, consideration has been given to the net-
zero target in developing certain proposals for credit risk SA and IRB and market risk. 

Credit Risk Standardised Approach (SA) 

The Basel Framework sets out two approaches for calculating risk-weighted assets (RWAs) for 
credit risk – the standardised approach (SA) and the internal ratings-based approach (IRB). 

Basel 3.1 introduces amendments to the SA to reduce reliance on external ratings, increase risk-
sensitivity and promote comparability between firms. In particular, it proposes: 

• More granular method for unrated exposures to banks and companies, and for 
exposures in jurisdictions that allow the use of credit ratings 

• Recalibration of risk weights for exposures to rated banks 
• More granular value table for exposures to companies 
• More granular treatment for retail exposures 
• Increased risk sensitivity for exposures secured on residential real estate, by setting 

weightings based on LTV 
• More risk-sensitive methods for exposures secured on commercial real estate 
• More granular risk weights for exposures to subordinated debt and shares 
• Off-balance sheet items become more sensitive to risk, by modifying credit conversion 

factors (CFs) 

The PRA proposals align to the Basel CR-SA framework, with the following exceptions: 

• Enhanced risk-sensitivity, including lower risk weights for low-risk mortgage lending and 
the introduction of specific treatments for ‘specialised lending’ 

• A more risk-sensitive treatment for exposures to unrated corporates, including unrated 
funds 

• Revisions to the risk weights for corporate exposures including to SMEs 
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• A more risk-sensitive approach to risk-weighting equity exposures, including a prudent 
treatment for higher risk ‘speculative unlisted equity’ 

• Removal of implicit assumptions of sovereign support for exposures to banks 
• Off-balance sheet CFs aligned to local UK market conditions 
• A proportionate approach to SA operational requirements, including for the new due 

diligence requirements for the use of external credit ratings  

The PRA proposes to remove the SME support factor under both SA and IRB approaches, 
maintain the lower CRR risk weight for retail SME exposures and introduce a new lower risk 
weight for unrated corporate SMEs. 

In relation to climate risk, for specialised lending under the credit risk SA, the PRA considers that 
the proposed removal of the infrastructure support factor would be offset by its proposal for 
project finance exposures (which explicitly covers environmental infrastructure projects) where 
‘high quality’ exposures would receive lower risk weights. 

Credit Risk Internal Ratings-Based Approach (IRB) 

Consistent with the Basel 3.1 standards, the PRA proposes to: 

• Remove the option to use the IRB approach for certain categories of exposures and 
restrict modelling within the IRB approach for certain other categories of exposures 
where it is judged that the model parameters cannot be estimated reliably for regulatory 
capital purposes. Firms using the IRB approach would no longer be required to model 
all material exposure classes. 

• Adopt exposure-level, model parameter floors (‘input floors’) to help ensure a minimum 
level of conservatism for portfolios where the IRB approaches remain available. 

•  Provide greater specification of parameter estimation practices to reduce variability in 
RWAs for portfolios where the IRB approaches remain available. 

The PRA proposals deviate from Basel 3.1 in the following ways: 

• It allows firms to apply for permission to permanently apply the SA to subsets of 
exposures within a roll-out class. 

•  It does not implement a specific ‘extraordinary circumstances’ condition thereby 
retaining the existing reversion conditions. 

• It extends the scope of the application of the 1.25 asset value co-efficient of correlation 
multiplier to all large financial sector entities (FSEs), amending the CRR FSE definition 
to explicitly include the total assets of the entire group and amending the definition of 
an unregulated FSE to include all FSEs that are not prudentially regulated as either a 
credit institution, investment firm, or an insurer. 

• It introduces a new formula to compare P and EL amounts in PRA rules to help ensure 
that specific provisions for defaulted exposures cannot be used to cover expected loss 
(EL) amounts on other exposures. 

• For revolving exposures that are at or over limit, firms would be required to model 
exposure at default (EAD) directly – the PRA does not consider CFs a meaningful 
concept for on-balance sheet exposures. 
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• It prohibits modelling of exposure at default for exposures subject to the slotting 
approach as it considers that this would reduce unnecessary complexity in the 
regulatory framework 

• Firms are currently required to recognised post-default additional drawings for non-retail 
exposures. This is aligned with the Basel 3.1 standards, however in recognition that 
some jurisdictions may require post-default drawings to be reflected in loss given 
default (LGD), the PRA proposes that firms be permitted to use either approach for non-
retail exposures as well as for retail exposures. 

The PRA also proposes: 

• Changes to improve the operation of the elements of the IRB framework that do not 
derive from the Basel standards. This includes changing the threshold for approving IRB 
model applications and IRB model changes from ‘full compliance’ with the IRB 
requirements to ‘material compliance’. 

• Changes to existing expectations / general requirements for use of the IRB approach to 
improve the overall consistency and coherence of the PRA’s IRB framework. 

The PRA notes that, for specialised lending under the IRB approach, were it to require the 
‘slotting’ approach for object and project finance exposures, there could be an increase in risk 
weights resulting in firms being deterred from investing in green finance projects. The PRA 
therefore proposes to continue to allow the use of the Foundation IRB (FIRB) and Advanced IRB 
(AIRB) approaches, or slotting for object and project finance exposures, to avoid any potential 
negative impact on the net-zero target. 

Credit Risk Mitigation (CRM) 

CRM techniques are used by firms to reduce the credit risk associated with an exposure or 
exposures that they hold. The CRR allows firms to reflect two forms of eligible CRM in their 
RWAs – funded credit protection (FCP) and unfunded credit protection (UFCP). 

Key proposals for funded credit protection (FCP) that are consistent with Basel 3.1 include: 

• Under the SA, removal of certain methods for calculating the effects of FCP and 
amendments to the methods that remain available 

• Under the FIRB approach, amendments to existing methods for calculating the effects 
of FCP, including new supervisory LGD values and collateral volatility adjustments 

• Under the AIRB approach, a new technique for calculating the effects of FCP where firms 
lack sufficient data 

Key proposals for unfunded credit protection (UFCP) that are consistent with Basel 3.1 include: 

• Restrictions on existing methods where firms adjust PDs and/or obligor grades in IRB 
models 

• New restrictions on recognising and modelling UFCP which would depend on the credit 
risk approach applicable to comparable direct exposures to the protection provider 
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Also aligned to the Basel standards are a number of material changes to the CRM framework 
in order to reduce excessive variability of RWAs, including: 

• Withdrawal of the option to use own-estimate volatility adjustments in the Financial 
Collateral Comprehensive Method (FCCM) for firms using all credit risk approaches - 
FCCM with use of supervisory volatility adjustments would remain available 

• Restricting the use of the internal models approach for master netting agreements to 
firms using the FIRB and AIRB approaches and extending this approach to cover single 
transactions, in addition to the existing scope of transactions subject to master netting 
agreements (MNAs) - renamed as the ‘SFT VaR method’) 

• Introduction of a new integrated approach to collateral recognition for firms using the 
FIRB approach, which would incorporate and update existing methods for recognising 
financial and non-financial collateral - the foundation collateral method 

• Introduction of new restrictions on the availability of methods for recognising the effect 
of UFCP, based on the credit risk approach that would be applied to comparable 
exposures to the protection provider, as well as the credit risk approach that applies to 
the exposure itself 

• Withdrawal of the ‘double default’ approach for recognising the effect of UFCP in the IRB 
approach 

• The PRA proposes to clarify that firms may choose to disregard CRM across all credit 
risk approaches and CRM methods 

Market risk 

Consistent with Basel standards, the PRA: 

• Assigns positions to the trading book vs the non-trading book to determine whether they 
are to be treated under the market risk or credit risk framework 

• Proposes constraints on the recognition of internal hedges between risks across the 
two books 

• Proposes to supplement existing requirements for structural foreign exchange risk 
• Proposes the use of three new market risk approaches to replace the current 

methodologies – the Simplified Standardised Approach (SSA), the Advanced 
Standardised Approach (ASA) and the Internal Model Approach (IMA) 

• Proposes to retain the existing derogation for small trading book business – which 
permits firms with very limited trading activity (i.e., the size of on-and off-balance sheet 
trading book business is less than 5% of total assets, and less than £44 million) to use 
the credit risk approach to measure market risk 

Firms would be allowed to use a combination of IMA and ASA to calculate market risk capital 
requirements. However, a firm using the SSA would need to do so for all market risk positions, 
and a firm using the small trading book derogation would need to do so for its entire trading 
book. 

The PRA also proposes to specify a unique risk weight for carbon emissions certificates, which 
could be adjusted if the PRA sees future evidence that the calibration of the Basel 3.1 standards 
is excessively conservative. 
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Simplified Standardised Approach (SSA) 

Aligned to Basel, the PRA proposes to retain the existing standardised approach – recalibrated 
to reflect market conditions and events. 

The PRA introduces eligibility criteria that firms would need to meet to continue using this 
‘limited market risk’ approach – i.e., either: 

• Aggregate market risk assets and liabilities are less than £440 million and less than 10% 
of total assets, or 

• There is eligibility to use the derogation for small trading book business 

Also consistent with Basel, the PRA stipulates that firms with correlation trading portfolios (CTP 
securitisations) be prohibited from using the SSA due to the complexity of correlation trading. 

Advanced Standardised Approach (ASA) 

• Basel 3.1 introduces a new ‘risk sensitive’ standardised approach available to all firms 
– i.e., those that do not have permission to use an internal model approach. Under this 
approach, capital requirements are the sum of: 

• A sensitivities-based method (SbM) capital requirement. 
• A residual risk add-on (RAO); and 
• A default risk charge (DRC). 

The PRA maintains alignment with this approach, but proposes: 

• A minor adjustment to the ‘gross jump-to-default’ calculation under DRC 
• A separate framework for the treatment of carbon emissions certificates 
• Amendments to the capital requirements for collective investment undertakings (CIUs): 

the Basel approach sets out three methods for calculating CIU capital requirements – 
the Look-Through Approach (LTA), the Mandate-Based Approach (MBA) and the Fall-
Back Approach (FBA). Unlike Basel, the PRA proposes that firms would require specific 
permission to use the MBA approach. Moreover, the PRA also proposes to implement a 
fourth method – an External Party Approach (EPA) where a firm has access to a risk 
weight for the CIU that is calculated by an external third party. 

• Additional prescription around how non-trading book FX and commodity positions 
should be reflected. 

Internal Model Approach (IMA) 

Basel introduces a new IMA approach to replace the existing framework – with permission 
required at trading desk level. Under this approach, capital requirements are the sum of: 

• An expected shortfall (ES) calculation – which incorporates the risk of losses in a firm’s 
trading positions due to movements in market variables. 

• A default risk charge (DRC) – which measures the jump-to-default risk of credit and 
equity positions in a firm’s trading book, and. 



 

 

 

 

121 

 

• A separate capital requirement for non-modellable risk factors (NMRFs). 

The PRA aligns with this approach but: 

• Is more prescriptive around NMRFs by requiring firms to develop and document capital 
requirement methodologies for individual NMRFs. The PRA also proposes requirements 
for recognition of NMRFs in back-testing. 

•  Proposes simplification of the modelling approaches for positions in CIUs, subject to 
tests to ensure they are appropriately conservative 

• Proposes additional prescription around how non-trading book FX and commodity 
positions are reflected. 

Beyond the proposed implementation of IMA, the PRA also proposes the introduction of a rule 
requiring firms to hold additional capital requirements for material deficiencies in risk capture 
in their internal models. 

Credit Valuation Adjustment and counterparty credit Risk 

The three new approaches introduced by the PRA for calculating CVA risk requirements are 
consistent with Basel: 

• Fall-back Alternative Approach (AA-CVA) – for firms with limited non-centrally cleared 
OTC derivatives. Firms using this approach would set their CVA capital requirements 
equal to 100% of their counterparty credit risk capital requirements 

•  Basic Approach (BA-CVA) – either reduced or full, which is available to all firms (with no 
approval or notification needed). The PRA aligns fully to Basel on BA-CVA, except where 
it proposes a recalibration of reduced risk weights for transactions with pension fund 
counterparties by introducing a new risk weight category 

• Standardised Approach (SA-CVA) – for use by firms that have supervisory approval. 
Calculation relies on firm computed CVA sensitivities to counterparty credit spread and 
market risk factors. The PRA is aligned to Basel but with a recalibration of risk weights 
for pension fund transactions (to introduce counterparty credit spread delta risk 
calculations). To improve consistency of CVA capital requirement calculations across 
firms, the PRA proposes that the SA-CVA capital requirements would need to be 
calculated from a regulatory CVA measure instead of each firm’s accounting CVA 
measure 

Also consistent with Basel: 

• Firms may use a combination of BA-CVA and SA-CVA but would need to justify their 
approach to the PRA when applying to use SA-CVA 

• CVA capital requirements will need to be calculated by all firms undertaking covered 
transactions in both the non-trading book and trading book 

The PRA proposes the following additional changes beyond the Basel specifications: 
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• An increase in the scope of application of the CVA risk framework to include exposures 
to sovereigns, non-financial corporates, and pension funds, considered to have material 
CVA risk 

• Retention of the existing CRR exemption from CVA capital requirements for client 
clearing transactions 

• Retention of the existing CRR exemption from CVA capital requirements for specific 
intragroup transactions that meet the EMIR requirements 

• The introduction of an additional approach where, following notification to the PRA, both 
domestic and cross-border intragroup transactions can be exempted from CVA capital 
requirements 

• A transitional arrangement to CVA capital requirements for legacy trades with previously 
exempt counterparties 

• A reduction in the SA-CCR alpha factor from 1.4 to 1 for transactions with pension funds 
and non-financial counterparties 

Operational risk 

Consistent with Basel 3.1 standards the PRA proposes to: 

• Replace all existing operational risk capital requirements with a single standardised 
approach (SA) 

• Introduce a new calculation for Pillar 1 operational risk capital requirements based on 
the Business Indicator Component (BIC) multiplied by the Internal Loss Multiplier (ILM) 

• Exercise national discretion to set the ILM equal to 1 

The PRA also proposes to: 

• Continue to apply supervisory judgement regarding the relevance of past losses to 
future operational risk by using its more sophisticated approach under the Pillar 2 
framework 

• Maintain the requirements for firms to evaluate and manage their exposure to 
operational risk as set out in the policies and processes in the CRR 

Output floor 

Consistent with the Basel standards, the PRA proposes to apply an output floor of 72.5% to 
RWAs to set a lower limit (floor) for the capital requirements produced by internal models (IM). 
RWAs will be calculated as the higher of the total RWAs calculated using all approaches that 
they have supervisory approval to use (including IM approaches) or 72.5% of RWAs calculated 
using only standardised approaches. The PRA proposes that this floor applies to in-scope firms 
as follows: 

• On a consolidation basis only, at the UK consolidation level of UK-headquartered groups 

• On an individual basis to UK stand-alone firms 
• On a sub-consolidated basis for RFB (ring-fenced bank) sub-groups, or individual basis 

where the RFB is not part of a ring-fenced sub-group. 
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• The output floor requirement will not apply to UK-based subsidiaries of banking groups 
headquartered overseas that are subject to group consolidation outside the UK, 
although the PRA may consider extending the requirement if it considers there to be a 
prudential case to do so 

The PRA proposes to engage with firms originating significant risk transfer (SRT) 
securitisations, including during the output floor transition period, to understand the impact of 
the proposed use of standardised methodologies for securitisations. 

In line with Basel 3.1 the output floor will be phased in from 50% to 72.5% over five years. 

Interactions with the PRA’s Pillar 2 Framework 

No new Pillar 2 policies are announced in relation to this CP. The PRA plans to review P2A 
methodologies more fully in 2024. However, it is currently considering: 

• How Pillar 2A operational risk, market risk and credit risk methodologies interact at a 
high level with the proposed changes to Pillar 1 risk-weighted asset (RWA) approaches 
set out in this CP 

• At a high level, the consequential impacts to capital buffers including the PRA buffer 
• The timing and setting of firm-specific capital requirements. 

Disclosure (Pillar 3) 

In order to reflect the proposals, set out in the CP, the PRA proposes to adopt the Basel 3.1 
disclosure templates, without material deviations to the content or format. 

To maintain proportionality, the PRA proposes that large and listed firms disclose at the 
minimum frequency prescribed in the Basel 3.1 standards. All other firms would disclose the 
proposed templates at a frequency no greater than the existing minimum frequency of their 
Pillar 3 report. 

Reporting 

Where existing reporting requirements would become partly or entirely redundant due to the 
proposed revision of RWA requirements, the PRA proposes to replace the existing templates 
entirely with new templates. 

 

 

ESG & Disclosures 

UK Transition Plan Taskforce consults on disclosure framework — see article 

https://home.kpmg/xx/en/home/insights/2022/11/uk-transition-plan-taskforce-consultation.html
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FCA consults on UK Sustainability Disclosure Requirements (SDR) and investment labels —
published its highly anticipated consultation (PDF 2MB) on proposed Sustainability Disclosure 
Requirements (SDR) and investment labels. Overview of the FCA's proposals 

The consultation, originally planned for Q2 2022, follows on from the FCA's 2021 Discussion 
Paper (PDF 485KB) and proposes: 

• Sustainable investment labels for investment products based on the nature of the 
product's investment objective and how it purports to promote positive sustainability 
outcomes. 

• Consumer-facing product-level disclosures that summarise the sustainability 
characteristics of products with a focus on retail investors. 

• More detailed sustainability disclosures aimed at a broader range of stakeholders, 
including pre-contractual and ongoing performance disclosures at product level, and 
entity-level disclosures. 

• Product naming and marketing rules to prevent firms using sustainability-related terms 
in product names and retail-facing marketing materials unless the product in question 
qualifies for one of the sustainable labels. 

• A general “anti-greenwashing rule” for all regulated firms. 
• Rules to ensure distributors provide sustainability information to consumers. 

The wider UK context 

The proposals build on the FCA's existing requirements (PDF 825KB) implementing the 
recommendations of the Task Force on Climate-Relate Financial Disclosures (TCFD) and codify 
aspects of the FCA's guiding principles. In future, the FCA intends to revisit the requirements to 
incorporate the work of the International Sustainability Standards Board (ISSB) once adopted. 
Similarly, the UK Green Taxonomy is still to be developed, but the proposed SDR could be 
enhanced in future to incorporate its definitions. There are also links to broader regulatory 
initiatives, including the FCA's incoming Consumer Duty. 

The proposals open the door for wider consultations to take place. The FCA specifically sets 
out intentions to consult further regarding requirements for overseas funds marketing in the 
UK, financial advisers and investors' sustainability preferences, and asset owners. 

Firms and products captured by the requirements 

Firms that manage investment products for retail investors and their products will be captured 
by the product labelling and disclosure rules. These include wealth, fund and asset managers 
(specifically, firms providing portfolio management services such as UK MiFID firms, as well as 
UK UCITS Man Cos and UK AIFMs). 

There are limited exclusions, including feeder funds or funds in the process of winding up. Some 
of the product level disclosures apply in a modified way for portfolio management services and 
UK AIFMs which manage unauthorised AIFs — for example, firms will not be required to produce 
product level disclosures in connection with portfolio management services but will be required 

https://home.kpmg/xx/en/home/insights/2022/10/quantifying-climate-risk-in-insurance.html
https://www.fca.org.uk/publication/consultation/cp22-20.pdf
https://www.fca.org.uk/publication/discussion/dp21-4.pdf
https://www.fca.org.uk/publication/discussion/dp21-4.pdf
https://www.fca.org.uk/publication/policy/ps21-24.pdf
https://www.fca.org.uk/news/news-stories/guiding-principles-on-design-delivery-disclosure-esg-sustainable-investment-funds
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to provide access to the relevant disclosures for the underlying products. Overseas funds are 
not yet in scope but may be in the future. 

Distributors of in-scope investment products, including platforms and financial advisers, will be 
subject to more limited requirements. These centre around displaying labels prominently and 
making the labels and consumer facing disclosures available to investors. Although overseas 
products are currently out of scope, distributors of such products to retail investors will need to 
display a warning that the products are not subject to the UK requirements. 

All FCA-regulated firms will be impacted by a new anti-greenwashing rule, which will reaffirm 
existing requirements, that information provided to consumers is clear, fair and not misleading, 
and link them directly to sustainability claims. The rule will also capture the approval of financial 
promotions. 

Product labels 

Compared with the Discussion Paper, the FCA has reduced the proposed categories of mutually 
exclusive and non-hierarchical labels from five to three: 

• 'Sustainable focus': Products with an objective to maintain a high standard of 
sustainability in the profile of assets by ensuring 70% of the portfolio meets a “credible 
standard of environmental and/or social sustainability” or aligns with a specified 
environmental and/or social sustainability theme. 

• 'Sustainable improvers': Products with an objective to deliver measurable improvements 
in the sustainability profile of assets over time. 

• 'Sustainable impact': Products with an explicit objective to achieve a positive, 
measurable contribution to sustainable outcomes. 

In-scope firms will be able to voluntarily label their products if they meet the relevant criteria for 
each category. However, to do so the firm and product must meet the “qualifying criteria” that 
underpin the labels. The criteria include five overarching principles, “cross-cutting” 
considerations associated with the principles and category-specific considerations relevant to 
each label. 

Importantly, although it may challenge firms' selection of labels, the FCA will not approve them, 
and firms will be responsible for ensuring they have chosen an appropriate label and for 
conducting and documenting a review on the appropriateness of the label on an annual basis. 

All other products will have no sustainability label. If a product does not have one of the three 
sustainability labels, but has environmental, social or governance characteristics as an integral 
part of its strategy, the product name and its marketing and associated communications will 
need to comply with the naming rules and firms will need to produce a truncated pre-contractual 
disclosure as well as the consumer facing disclosures required for all other products. 

Having considered requirements around independent verification of labels in its discussion 
paper, the FCA has decided not to proceed with a mandatory requirement. However, it will 
encourage firms to seek verification if they think it will benefit their clients. 
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Product level — consumer-facing disclosures 

Consumer-facing disclosures are intended to help retail investors understand a product's 
features and its objectives, and will need to be presented alongside existing disclosures. Even 
if firms choose not to adopt a label for a product, the disclosures will still be required. 

The information presented will need to include information about a product's sustainability 
objective and how much progress has been made against the objective. The investment policy 
and approach to stewardship should be disclosed, alongside ongoing Key Performance 
Indicators (KPIs) to measure progress to the sustainability objective. If unexpected investments 
have been made (i.e. those a consumer may not typically associate with the sustainability 
objective), this should be disclosed. Although the FCA has not proposed a disclosure template, 
it will encourage industry to develop one. 

Firms will need to be mindful of the new Consumer Duty rules, effective from July 2023, and 
consider how they will test, monitor and adapt their communications and disclosures to 
enhance consumer understanding. The FCA has signalled that it expects firms to undertake 
consumer testing in connection with the disclosures, and has undertaken its own research (PDF 
1.6MB) which could serve as a minimum benchmark for firms to use when undertaking 
consumer duty testing. 

Product level — more detailed disclosures for a broader audience 

Two types of disclosures are proposed to deliver more granular information: 

Pre-contractual (“Part A”) disclosures will need to be made in a dedicated section of the fund 
prospectus and published in a prominent place for products that use a label, and for products 
that don't use a label but adopt integral sustainability-related features. The disclosures would 
cover details of the product's sustainability objective, investment policy and approach to 
stewardship, as well as disclosing whether any unexpected investments have been made. 

Ongoing “sustainability product reports” (“Part B”) disclosures will follow on from the pre-
contractual disclosures and inform stakeholders of the ongoing performance of the product. 
They will only be required for products that use a label and will build on existing TCFD product 
reports. Where the UK requirements ramp up in the future (e.g. through future adoption of ISSB 
standards) the reporting requirements for these disclosures may also increase. 

As part of an ongoing product report, the sustainability objective and progress towards it should 
be disclosed. KPIs which allow stakeholders to assess the stewardship and progress towards 
the sustainability objective should be provided. 

For UK AIFMs managing unauthorised AIFs, or firms providing portfolio management services, 
modified reporting requirements apply. 

Entity-level disclosures 

https://www.fca.org.uk/publications/policy-statements/ps22-9-new-consumer-duty
https://www.fca.org.uk/publication/occasional-papers/occasional-paper-62.pdf
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Entity-level disclosures also build on the FCA's requirements for TCFD-aligned reporting and will 
roll out gradually depending on the value of firms' assets under management (AUM). These 
disclosures must be made prominently on the firm's website. In a similar fashion to TCFD 
implementation, cross-referencing to other firms' reports will be allowed under certain 
circumstances. 

Four core disclosure requirements will be based on the TCFD's recommendations relating to 
governance arrangements, actual and potential impacts of sustainability-related risks and 
opportunities, the risk management process and metrics and targets used by the firm to 
manage sustainability risks. 

Firms may find it helpful to refer to the ISSB's standards to consider the types of disclosures to 
be made in relation to sustainability-related risks and opportunities more broadly. 

Naming and marketing rules 

In addition to the new, general “anti-greenwashing” rule, requirements around product naming 
and marketing will apply to all investment products available to retail customers which do not 
qualify for or use a label. The requirements will restrict the naming of these products and their 
communications and marketing — including prohibiting the use of terms such as 'green', 
'sustainable' or 'ESG' in retail-facing marketing materials. However, the prohibition will not apply 
for the purposes of disclosing factual information in required SDR disclosures or other 
disclosure requirements, for example to disclose that an unlabelled product follows an ESG-
tilted benchmark. Products only offered to institutional investors will be exempt from this 
requirement. 

Interaction with EU requirements 

Although the proposed SDR is not incompatible with EU Sustainable Finance Disclosure 
Regulation (SFDR), it is not aligned. There is a large gap between the defining criteria of the SDR 
labels and SFDR Article 8 and 9 products. As such, SFDR Article 8 and 9 products may or may 
not meet the SDR product label criteria and cannot be translated across without interpretation. 
Where an SFDR Article 8 or 9 product is largely aligned to an SDR label, it is likely that some 
uplifts will be required to meet the SDR label requirements in full. 

At entity-level, SDR builds on existing TCFD framework disclosures and the intention is to update 
the requirements to incorporate ISSB disclosures as they are adopted in the UK. As such, no 
principle adverse indicators statement is required, unlike SFDR. 

At product level, SFDR and SDR both require pre-contractual, ongoing and entity-level 
disclosures. But unlike the SFDR where the EU authorities have mandated reporting templates, 
the FCA is not mandating reporting templates to meet SDR requirements. The format and 
content of disclosures will be left up to firms to determine, and the FCA will encourage industry-
led innovation. Additionally, the 'do no significant harm' disclosures required under the SFDR 
will not be required under the SDR proposals. In the future, the FCA may consider disclosure of 
a baseline of sustainability metrics. 
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Considerations for firms 

The scale of the challenge for the industry is clear. The FCA estimates that 450 funds and over 
1,500 asset managers with £10.6 trillion of AUM could be impacted by aspects of these 
proposals. Although some requirements would be implemented on a phased basis, others are 
more imminent. Firms should act now to understand the nature of their investment products in 
the context of the new rules and their exposure to various disclosure requirements. This means 
carrying out a detailed scoping and product classification exercise to determine the extent of 
alignment of existing products with the proposed labels and any uplifts required to attain the 
most appropriate label. 

Firms should consider the findings of the FCA's recent mapping exercise and consider the areas 
where existing products with sustainability-related features do not currently meet its criteria. 
For products which have an existing sustainability objective, firms should ensure that it is 
sufficiently specific and measurable, and that the outcomes of the objective are well-defined. 
And where the investment policy and strategy are aligned to sustainability outcomes, the 
disclosures which accompany this strategy should be detailed, including how they are 
measured — this includes disclosing appropriate KPIs. 

For products that are not likely to attain a label, firms should assess the extent to which they 
are exposed to the proposed ban on sustainability related-terms in marketing literature. 

Given the busy regulatory agenda, SDR should not be implemented in isolation, but in parallel 
and with consideration to wider initiatives. In particular, there are clear links to the Consumer 
Duty requirements that the industry is currently busy implementing. 

Provisional implementation timeline 

• 25 January 2023: Consultation period ends. 
• By 30 June 2023: Policy statement confirming SDR rules to be published. Anti-

greenwashing rule for all FCA-regulated firms comes into force. 
• From 30 June 2024: Rules on product labels, initial disclosures, product naming and 

marketing come into force. 
• From 30 June 2025: First ongoing product-level disclosures required, including part B 

reports. 
• From 30 June 2025: Largest in-scope firms with more than £50 billion AUM make their 

entity-level disclosures. 
• From 30 June 2026: All other in-scope firms with more than £5 billion AUM make their 

entity-level disclosures. 

 

Corporate Sustainability Reporting Directive (CSRD) adopted by EU; The European Parliament 
and Council have now both adopted the Corporate Sustainability Reporting Directive (CSRD) 
which will expand the scope and requirements of the EU Non-Financial Reporting Directive 
(NFRD) and require approximately 50,000 EU companies to report against the new European 
Sustainability Reporting Standards (ESRS). 

https://www.europarl.europa.eu/news/en/press-room/20221107IPR49611/sustainable-economy-parliament-adopts-new-reporting-rules-for-multinationals
https://www.consilium.europa.eu/en/press/press-releases/2022/11/28/council-gives-final-green-light-to-corporate-sustainability-reporting-directive/
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Member States now have 18 months to implement the new rules in phases, depending on entity 
size: 

• Reporting in 2025 on financial year 2024 for companies subject to the NFRD — large 
public-interest entities with more than 500 employees 

• Reporting in 2026 on financial year 2025 for large companies not already captured by 
the NFRD, if they have more than 250 employees or €40 million in turnover or €20 million 
in total assets 

• Reporting in 2027 on financial year 2026 for listed SMEs except micro undertakings, 
small and non-complex credit institutions and captive insurance undertakings — 
possibility of voluntary opt-out until 2028 

• Reporting in 2029 on financial year 2028 for third-country undertakings 

European Sustainability Reporting Standards (ESRS) submitted to the European Commission; 
Shortly after the adoption of the CSRD, the European Financial Reporting Advisory Group 
(EFRAG) submitted its first set of 12 draft European Sustainability Reporting Standards 
(ESRS) to the European Commission. 

• Changes have been made to all the draft standards based on consultation feedback. 
These are mostly minor, including adding definitions and better referencing internally 
and between standards to ensure consistency of application. There is also a more 
granular definition of materiality that aligns with existing standards such as GRI and 
ISSB S1. Following scrutiny by the European Parliament and Council, the standards are 
expected to be adopted as delegated acts in June 2023. 

ESAs propose disclosure for fossil gas and nuclear energy investments; At the end of 
September, the ESAs delivered amended draft Regulatory Technical Standards (RTS) for 
disclosures required under the SFDR, to reflect the inclusion of natural gas and nuclear power 
generation in the EU Taxonomy. Key amendments:  

• Bring the RTS wording broadly in line with the Complementary Delegated Act (CDA) to 
explicitly require firms to report the amount and proportion of Taxonomy-aligned 
activities linked to natural gas and nuclear in their KPIs 

• Update the forthcoming mandatory pre-contractual and periodic disclosure templates 
for SFDR Article 8 and 9 products to show the proportion of investments in gas and 
nuclear taxonomy-aligned activities 

• Include a 'yes/no' question in pre-contractual and periodic disclosure templates 
regarding whether products intend to or have invested in natural gas or nuclear 
taxonomy-aligned activities. If the answer is “yes”, further disclosure of the relevant 
proportion of investments is required 

• The implementation date for the amended RTS will be determined by the European 
Commission, but we would expect the timing to be aligned with that of the CDA and 
SFDR level two templates which come into effect on 1 January 2023.  

TCFD 2022 Status Report; The TCFD’s 2022 status report provides an overview of firms’ 
progression on climate-related financial disclosures over the past five years. Overall, the report 

https://efrag.org/lab6
https://efrag.org/lab6
https://www.eba.europa.eu/sites/default/documents/files/document_library/Publications/Reports/2022/1039936/JC%202022%2042%20-%20Final%20Report%20on%20SFDR%20amendments%20for%20nuclear%20and%20gas%20activities.pdf
https://assets.bbhub.io/company/sites/60/2022/10/2022-TCFD-Status-Report.pdf
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finds that the percentage of companies disclosing TCFD-aligned information continues to grow, 
but that more urgent progress is needed: 

• In 2021, 80% of companies disclosed in line with at least one of the recommended 
disclosures, 40% disclosed in line with at least five, and only 4% disclosed in line with all 
eleven. All regions significantly increased their levels of disclosure over the last three 
years 

• Average disclosure levels across the eleven recommended disclosures were 41% for 
banks and insurance companies 

• Over 60% of asset managers and 75% of asset owners report to their clients and 
beneficiaries. Nearly 50% of asset managers and 75% of asset owners reported 
information aligned with at least five of the eleven recommended disclosures 

• The availability and quality of climate-related financial disclosures has increased since 
2017 — 95% of respondents reported increases in availability and 88% improvements in 
quality 

• 90% of investors and other users incorporate climate-related financial disclosures in 
financial decision-making — 66% of these factor disclosures into the way they price 
financial assets 

• Of the eleven recommended disclosures, the resilience of companies’ strategies under 
different climate-related scenarios continues to have the lowest level of disclosure 

The Financial Stability Board (FSB) has asked the TCFD to publish a further status report in 2023 
to maintain momentum during the period until the ISSB’s global baseline standard is agreed 
and its implementation can be monitored.  

TNFD framework v0.3; The Taskforce on Nature-related Financial Disclosures (TNFD) 
has released the third iteration of its beta framework. This is the last iteration before a final 
consultation is launched in March 2023, with the full framework expected to be finalised in 
September 2023. 

v0.3 contains significant updates to all four pillars of the framework — governance, strategy, 
risk management and metrics and targets. Three new baseline disclosures are recommended 
for all reporting entities, to enhance traceability, characterise the quality of stakeholder 
engagement and demonstrate how nature and climate targets are aligned and contribute to 
each other. In addition, exposure and magnitude metrics are introduced. New guidance on 
performing risk assessments in line with TNFD recommendations is also provided and a Tools 
Catalogue and Risk and Opportunity Register provide resources for organisations to use when 
performing their risk assessments. 

Taxonomy developments; GTAG advice on the development of UK Green Taxonomy; The Green 
Technical Advisory Group (GTAG)’s report, advising the UK government on the development of 
its Green Taxonomy, focuses on four key themes: 

• How to approach onshoring the EU framework, on which the UK Green Taxonomy will 
be based, at a time when the UK has set out a policy ambition to move further and faster 
than the EU in some areas of climate change 

https://framework.tnfd.global/
https://www.greenfinanceinstitute.co.uk/wp-content/uploads/2022/10/GTAG-Advice-on-the-development-of-a-UK-Green-Taxonomy.pdf
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• Optimising the taxonomy’s international interoperability, given that 80% of UK-managed 
assets are invested in international capital markets 

• Streamlining ‘Do No Significant Harm’ to be usable and useful for reporting entities 
• Setting out a wide range of potential taxonomy use cases 

The GTAG recommends that the government revises its original timeline for consultation on 
and finalisation of the Technical Screening Criteria (TSC) for the first two of the six 
environmental objectives of the Taxonomy. As the previously proposed deadline of end-2022 is 
no longer feasible, the GTAG suggests that the timeline be amended to allow consideration of 
points raised in this report and future GTAG papers.  

PSF guidance on EU Taxonomy ‘minimum safeguards’ criteria; In October, the PSF published 
final recommendations to the European Commission on how to meet the EU Taxonomy 
‘minimum safeguards’ criteria. There was previously no guidance in this area. The 
recommendations will be considered by the European Commission and, if approved, will form 
part of the EU Taxonomy usability toolkit. 

The PSF proposes that compliance with ‘minimum safeguards’ should be defined for four core 
topics: human rights (including workers’ rights), bribery / corruption, taxation, and fair 
competition. Crucially, the PSF does not consider it necessary to implement new legislation or 
regulations, such as an EU Social Taxonomy, to achieve compliance with the ‘minimum 
safeguards’ criteria but notes that requirements within the Sustainable Finance Disclosure 
Regulation (SFDR), the Corporate Sustainability Reporting Directive (CSRD), Corporate 
Sustainability Due Diligence Directive (CSDDD) can achieve this purpose.  

PRA feedback on SS3/19 expectations – see article  

ECB thematic review of climate and environmental risk – see article  

ISSB mandates use of climate scenario analysis; The International Sustainability Standards 
Board (ISSB) announced in November that firms will be required to use climate-related scenario 
analysis to inform their resilience assessments in order to help identify climate-related risks and 
opportunities and support their climate disclosures. The ISSB will: 

• Provide guidance on how to undertake scenario analysis, building on TCFD guidance on 
quantitative, partially quantitative, and qualitative analysis 

• Do further work to clarify the criteria for an entity to select a method of analysis, ensuring 
that firms’ analyses are commensurate with their size, capabilities, and level of exposure 
to climate-related risk 

Firms will be required to make annual disclosures on climate resilience, even if scenario analysis 
is not conducted annually. These changes will be reflected in the final IFRS Sustainability 
Disclosure Standard S2, expected to be released by the end of this year. 

FSB reports on supervisory and regulatory approaches to climate-related risks; In October the 
Financial Stability Board (FSB) published a final report on supervisory and regulatory 
approaches to climate-related risks. Whilst the report is addressed to supervisors rather than 

https://finance.ec.europa.eu/system/files/2022-10/221011-sustainable-finance-platform-finance-report-minimum-safeguards_en.pdf
https://www.ifrs.org/news-and-events/news/2022/11/issb-confirms-requirement-use-climate-related-scenario-analysis/
https://www.fsb.org/wp-content/uploads/P131022-1.pdf
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individual firms, it provides useful insight on regulatory expectations and areas of likely focus 
going forward. In particular, the report urges supervisors to identify data requirements and drive 
standardisation in definitions and regulatory reporting across jurisdictions. It also encourages 
them to enhance their scenario analysis toolkits. The report notes that micro-prudential tools 
are not yet sufficiently able to address the cross-sectoral, global and systematic nature of 
climate-related risks but that work is underway in the EU and UK to examine the use of risk 
buffers and explore capital adequacy mechanisms. 

A further report in November, this time issued jointly with the Network for Greening the Financial 
System (NGFS), considers the adequacy of climate scenario analysis across financial 
authorities and at individual firm level. It notes that tail risks and spillovers associated with 
climate change, and their measure of exposure and vulnerability in scenario analysis, are likely 
understated. Crucially, the FSB and NGFS note that many exercises do not capture second-
round effects such as abrupt asset price changes that result from fire sales during a shock. This 
report again calls for greater cross-border cooperation to share both knowledge and practices, 
and to issue robust guidance for firms.   

ESMA consultation on the use of ESG or sustainability-related terms in fund names; ESMA 
is consulting until 20 February 2023 on the use of ESG or sustainability-related terms in fund 
names. The consultation reflects both the increasing demand for ESG-related investments and 
concerns that there is no effective application of sustainability criteria, such as the EU 
Taxonomy. ESMA proposes that: 

• Where a fund name has any ESG-related words in its name, a minimum of at least 80% 
of its investments should be used to meet environmental, social or sustainable 
objectives 

• Where a fund name uses the word ‘sustainable’ or any other term derived from 
‘sustainable’, there would be an additional threshold stipulating that 50% of investments 
would need to be allocated to “sustainable investments” (those that meet the definition 
set out under SFDR) 

ESMA guidelines; In September, ESMA published Final Guidelines on the MiFID II suitability 
requirements (following the introduction of requirements in August for firms to consider 
investors' sustainability preferences in suitability assessments). 

MiFID II and associated guidelines have been updated to reflect changes in the following 
categories: 

• Informing clients on sustainability preferences 
• Collecting sustainability preference information from clients 
• Assessing sustainability preferences 
• Organisational requirements — staff must receive appropriate training on sustainability 

topics. Records of clients' sustainability preferences and any updates must be kept 

The guidelines will apply from six months after their publication on ESMA's website (extended 
from the original two months proposed). 

https://www.fsb.org/wp-content/uploads/P151122.pdf
https://www.esma.europa.eu/sites/default/files/library/esma34-472-373_guidelines_on_funds_names.pdf
https://www.esma.europa.eu/sites/default/files/library/esma35-43-3172_final_report_on_mifid_ii_guidelines_on_suitability.pdf
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In addition, in July, ESMA launched a consultation to update its 2017 MiFID II product 
governance guidelines and align them with the November 2022 MiFID II sustainable finance 
amendments. The consultation closed on 7 October 2022 and ESMA expects to publish a final 
report in Q1 2023. 

ESAs’ clarifications on SFDR; The ESAs published a Q&A in November to clarify further aspects 
of the Sustainable Finance Disclosure Regulation "Delegated Regulation" - the "level two" 
requirements that take effect from 1 January 2023. The Q&A covers 60 questions over six topics 
and follows publication of other clarification questions in September. Most of the questions 
relate to Principal Adverse Impact (PAI) disclosures and taxonomy-aligned investment 
disclosures. 

The ESAs previously sent questions to the European Commission for clarification on 9 
September 2022, but these have not yet been answered. 

Separately, the ESAs wrote to the European Commission in October to notify it that they will be 
unable to meet the April 2023 deadline for the review of the SFDR PAI and financial product 
disclosures, and that the mandate may be delayed by up to six months. 

ESAs Call for Evidence on greenwashing risks; The ESAs have launched a Call for Evidence to 
understand the main features, drivers and risks associated with greenwashing practices across 
the financial institutions within their remits. This Call for Evidence will feed into a previous 
request from the European Commission, which asked for the ESAs’ views on the supervision of 
greenwashing risks and whether the current supervisory response was adequate. The ESAs are 
seeking to collect: 

• Views from stakeholders on greenwashing and what the main drivers of it may be 
• Examples of potential greenwashing across the financial sectors within their remit 
• Data to help them have a concrete understanding of the scale of greenwashing, and to 

identify which areas are most at risk of greenwashing practices 

The ESAs have asked for information to be provided at firm and product level and to include 
examples relating to marketing materials, social media claims, website content etc. The 
consultation will run until 10 January 2023. 

UK Voluntary Code of Conduct for ESG data and ratings providersl The FCA has announced the 
formation of a working group to develop a voluntary Code of Conduct for ESG data and ratings 
providers. The FCA has previously expressed its support for regulatory oversight of ESG data 
and ratings providers, and while HM Treasury considers this position, the FCA has in the 
meantime convened a group co-chaired by M&G, Moody’s, London Stock Exchange Group and 
Slaughter and May. The voluntary Code of Conduct will aim to foster an effective, trusted and 
transparent market. The group’s first meeting will be later this year.   

Proposed amendments to EU Corporate Sustainability Due Diligence Directive; Non-
binding recommendations for amendments to the scope and requirements of the proposed EU 
Corporate Sustainability Due Diligence Directive (CSDDD) were submitted to the European 
Commission in October by the European Parliament. The CSDDD would introduce requirements 

https://www.esma.europa.eu/press-news/consultations/consultation-review-guidelines-mifid-ii-product-governance-requirements
https://www.esma.europa.eu/sites/default/files/library/jc_2022_62_jc_sfdr_qas.pdf
https://www.esma.europa.eu/sites/default/files/library/jc_2022_47_-_union_law_interpretation_questions_under_sfdr.pdf
https://www.esma.europa.eu/sites/default/files/library/jc_2022_47_-_union_law_interpretation_questions_under_sfdr.pdf
https://www.esma.europa.eu/file/125577/download?token=o8ltryZM
https://www.esma.europa.eu/sites/default/files/library/esas_call_for_evidence_on_greenwashing.pdf
https://www.fca.org.uk/news/news-stories/code-conduct-esg-data-and-ratings-providers
https://www.europarl.europa.eu/doceo/document/ECON-PA-736711_EN.pdf
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for company directors to ensure that they steward companies in a manner that is consistent 
with the EU's sustainability strategy, including a 1.5 °C global warming pathway. Of the 98 
amendments put forward, the most significant include: 

• The financial sector, including the provision of loans, pensions, risk management, 
payment services, insurance and reinsurance, investment services and other financial 
services, to be reclassified as "high-impact" 

• All direct and indirect business relationships to be in-scope 
• Small and medium sized undertakings to be part of the value chain considered, having 

previously been excluded 
• Scope to expand from EU companies with more than 500 employees, worldwide net 

turnover over EUR150m or in a high-impact sector with more than 250 employees and 
worldwide net turnover over EUR 40m to include EU companies with more than 250 
employees and worldwide net turnover over EUR 50m or in a high impact sector with 
more than 50 employees and worldwide net turnover over EUR 10m 

• Executive directors to set sustainable investment targets of a minimum of 50% when 
establishing performance measurement criteria for determining variable remuneration 

The European Council confirmed its position on the CSDDD on 1 December and has taken a 
narrower view on which firms should be captured, including only: 

• EU companies with more than 1,000 employees and EUR 300m net worldwide turnover 
• Non-EU companies with EUR 300m net worldwide turnover generated in the EU 

The positions will now be considered by the European Commission. Based on the 
standard  timetable for the EU legislative process, CSDDD is unlikely to come into effect until 
2025 at the earliest. 

EU Parliament adopts legislation for company board gender targets 

The EU Parliament has adopted a Gender Balance Directive that will require the boards of large 
EU listed companies to meet minimum female representation targets — at least 40% of non-
executive directors or 33% across all board members. The Directive will come into effect from 
30 June 2026 and will be enforced at a national level. It will apply to companies that are 
incorporated in the EU and are listed on an EU-regulated market. SMEs will be exempt and are 
defined as companies that have less than 250 employees and an annual turnover of less than 
EUR 50 million, or whose balance sheet total is less than EUR 43 million. In-scope companies 
will also have to provide information to regulators and on their website regarding the gender 
representation on their boards. 

2022 cannot be seen as a complete write-off for the ESG agenda. There were monumental 
strides in the policy push for a global green energy transition. The International Energy Agency 
reported that the world is set to add as much renewable power in the next five years as it did in 
the past twenty. This is partially due to the global energy crisis and ambitious regulatory and 
policy reforms in countries like the US, China and India.  

https://www.consilium.europa.eu/en/press/press-releases/2022/12/01/council-adopts-position-on-due-diligence-rules-for-large-companies/
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52012PC0614&from=EN
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• The year also saw the resilience of collaboration by market actors in the face of 
challenging market conditions and a vocal anti-ESG backlash. For example, the Glasgow 
Financial Alliance for Net Zero continued to grow in membership to over 500 financial 
firms, despite being caught in the cross-hairs of the politicised anti-ESG movement in 
the US, anti-trust critiques and a challenging de-coupling from the UN’s Race to Zero 
criteria. We saw similar collaborative ambition from the corporate world, for example, 
with the launch of the Corporate Coalition for Innovation and Technology toward Net 
Zero founded by six global cross-sector businesses; Bechtel, GE, GM, Honeywell, 
Invenergy, and Johnson Controls.  

• The progress in amplifying more voices within the climate conversation this year is yet 
another reason to be optimistic. Developing nations banded together to push for and 
achieve an historic agreement on the Loss and Damage Fund and to progress 
adaptation funding at COP27. 

• We believe this cross-regional policy push and cross-sectoral collaboration will help 
maintain the ESG momentum over 2023.  

• Governance 
• The ‘G’ of ESG is often considered table stakes and does not attract the same level of 

attention as the ‘E’ and, increasingly, the ‘S’. However, appropriate and robust 
governance structures and processes within companies are essential for the success 
of the ESG agenda as a whole. 

• Historically, ESG has struggled to find a clear home within corporate structures; 
therefore, board-level accountability for ESG has remained an elusive metric. That 
dynamic appears to be changing with the rise of the Chief Sustainability Officer (CSO) 
as a C-suite role within corporates. PwC reported earlier this year that of the 1,640 
companies they surveyed, just under one-third now had a formal CSO role, a significant 
increase from the position ten years ago.  

• The role of the board and senior management in embedding ESG within the 
organisational fabric is gaining increased traction. One key manifestation of this 
evolution is the growing focus on aligning executive incentives with ESG targets and the 
integration of ESG metrics in remuneration structures. The Investment Association’s 
Letter to remuneration committee chairs of FTSE 350 companies and the Financial 
Conduct Authority’s Dear Remuneration Chair Letter in the UK highlighted the growing 
market expectations of such remuneration. A position supported by the proxy voting 
guidelines issued by Glass Lewis and ISS for 2023. 

• Investor and supervisory expectations on diversity and inclusion also gained 
momentum. 2022 has seen the EU adopt its Gender Balance Directive and the UK 
introduce board diversity targets.  

• Transactional 
• Despite the geopolitical upheaval and market volatility that shaped 2022, there has been 

a steady demand for sustainable investments, allowing the market to hold up well 
against the overall negative downturn. While, global sustainable funds attracted USD 
22.5 billion of net new money in the third quarter of 2022, less than the revised USD 33.9 
billion of inflows in the second quarter, they still held up better than the broader market, 
which experienced USD 198 billion of net outflows over the period. Europe continued to 
make up the lion's share of the sustainable fund landscape, with 82% of global 
sustainable fund assets. It also remains by far the most developed and diverse ESG 
market, followed by the U.S., which housed 12% of global sustainable fund assets 
through September 2022 (Morningstar, Global Sustainable Fund Report). 
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• So, while not immune to market volatility, investors' growing desire for investments that 
suit their sustainability choices has allowed the market to stay resilient in 2022. 
Businesses continue to innovate at pace in launching products and services focused on 
ESG, whether that be structuring financial products to facilitate the climate transition, 
manufacturing goods with a reduced environmental footprint or launching funds with a 
sustainability-focused objective. The market has also been bolstered by policies that 
aim to incentivise the renewables sector and to support the reduction of waste and 
pollution, through proposals such as the pivotal US Inflation Reduction Act and the UK’s 
Plastics Packaging Tax. 

• However, the ESG market continues to face a number of challenges. The volume of 
regulation has increased the complex compliance uplift for sustainability-focused 
products and services. The politization of ESG has posed another headwind. For 
example, 2022 saw the rise of the anti-ESG wave in the US, with Texas leading the way 
and blocking 10 companies and 348 investment funds on the basis that ESG-driven 
investing was “harmful” to states’ economies. Other ‘red’ states soon followed. This 
battle will no doubt continue into 2023 (see our October ESG View and watch the 
recordings of our ESG December event Navigating the Rising Tide of ESG Policy, 
Regulation and Litigation across the US, Europe and the UK for a recap on these 
developments). 

• Regulatory 
• A tidal wave of regulation seems like a fitting description of what we have seen in 2022 

as the global ESG framework of voluntary codes and guidance continues to be replaced 
by codified mandatory obligations. While Europe continues to lead the way, the UK, US 
and Asia-Pacific have also taken active steps to legislate on net zero. 

• Developing a green taxonomy continued to be a primary focus for many regulators in 
2022, with Asia-Pacific particularly pushing ahead. At the beginning of the year, 
Indonesia launched the country’s first green taxonomy as part of its Sustainable Finance 
Roadmap Phase II. In May, Singapore’s Green Finance Industry Taskforce, issued its 
second consultation, building on its January 2021 proposed taxonomy, which it aims to 
finalise in 2023. And just this month, the Australian Sustainable Finance Institute 
Taxonomy Project, published for consultation its proposed framework for developing 
Australia’s finance taxonomy. As many countries are pushing ahead, the UK has hit a 
road-block and announced it will not finalise its taxonomy legislation by 1 January 2023, 
as planned. Taking a cautious approach, the UK seeks to watch and learn from the EU 
and will revisit its strategy in 2023.  

• In efforts to ensure investors have access to transparent and trusted data, climate 
disclosure reporting continued to hold centre stage in 2022. With the EU remaining 
focused on preparing for phase 2 of the Sustainable Finance Disclosure Regulation, the 
UK has now followed in its footsteps by proposing its own Sustainable Disclosure 
Requirements regime. The US and Australia have also taken steps towards their own 
climate-related disclosure regimes that are yet to be finalised. In 2022, we also saw the 
proposed drafts of the climate disclosure standards from the International 
Sustainability Standards Board and the European Financial Reporting Advisory Group, 
all of which we will hear more about in the new year. 

• 2022 also saw the focus on climate expand to nature. In October, the WWF's 2022 Living 
Planet Report revealed that biodiversity around the world is crashing at a startling rate, 
with global wildlife populations diminishing by 69% in the last 48 years. Such reports 
have had a sobering effect, and biodiversity seems to be coming to the top of the 
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agenda.  Ahead of the UN Biodiversity Conference (COP15), the Taskforce on Nature-
related Financial Disclosures has released the third version of its beta framework for 
consultation, and the Global Reporting Initiative has opened its revised GRI Biodiversity 
Standard for comment. There is an urgency that is being felt globally, which has 
culminated in the adoption of an ambitious Kunming-Montreal Global Biodiversity 
Framework at COP15, which ended this week.  

• As the world began its post pandemic recovery and faced inflation and rising living 
costs, social issues also attracted more regulatory attention in 2022. In September, the 
Global Reporting Initiative announced its intention to enhance human rights into its 
disclosure requirements. In the same month, the Japanese government published 
its Guidelines on Respecting Human Rights in Responsible Supply Chains. Whilst the 
EU’s Corporate Sustainability Due Diligence Directive continues to be held up by fierce 
negotiations, the Corporate Sustainability Reporting Directive was finally published in 
the official journal last week, introducing detailed disclosures under the ‘S’ pillar. The EU 
also saw this year the adoption of the Women’s on Boards Directive and a proposal to 
apply a ban on products tainted by forced labour.  

• Reputational 
• In 2022, ESG reputational risks and rewards became palpable with increased scrutiny 

across sectors. We saw the conversation on ESG move away from one of ‘ambitious 
commitments’ to ‘implementation’ and ‘action’.  

• The UN High-Level Expert Group on the Net Zero Emissions Commitments of Non-State 
Entities (UNHLEG) released a timely report containing ten recommendations to increase 
integrity, transparency and accountability to net zero claims by non-state actors. The 
message was received loud and clear by all - there will be “zero tolerance for 
greenwashing” moving forward. Greenwashing litigation and regulatory enforcement 
risks continued to be of concern and reinforced the message of UNHLEG (as discussed 
within the below ‘Risk Management’ section). Furthermore, shareholder activism 
continued to drive the ESG agenda and put companies under the spotlight. There were 
more ESG-related shareholder proposals filed this year than in any previous proxy 
season, with key themes being transparency on governance and climate commitment 
integrity. In the US, shareholders called for big tech firms to have greater tax 
transparency, while in Europe, shareholders may be taking a car manufacturer to court 
to require climate-related lobbying transparency.  

• Interestingly, environmental filings were outnumbered by social ones this year, with over 
a third of environmental proposals withdrawn and acted upon outside of the voting 
procedure (PRI, 2022). Given the less quantifiable nature and more subjective approach 
to ‘S’ issues, we saw more nuanced conversations on these shareholder resolutions. 
Companies face challenging decisions in balancing the ‘E’, ‘S’ and ‘G’ and competing 
fiduciary obligations. We anticipate that these more nuanced and intentional 
conversations will continue in the next proxy season. 

• The increased focus on integrity and greater scrutiny have also meant a rise in ‘green 
bleaching’ and ‘green hushing’. This emerging phenomena is seen when companies 
actively refrain from making ESG-commitments in order to avoid potential ESG 
disclosure obligations and mitigate any associated risks. It’s clear that market-actors 
are trying to navigate the choppy waters of reputational risk by proactive means; 
however, with increasing mandatory disclosure rules, it’s unclear how productive and 
enduring these practices will be. 

• Risk Management 
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• 2022 has seen a number of trends for ESG related litigation and enforcement action, 
which companies should consider as part of their risk management. 

• The courts have shown a willingness to hear and rule on climate litigation. For example, 
in July, the English High Court ruled that the UK government’s plan to reduce greenhouse 
gas emissions to net zero by 2050 is too vague and therefore unlawful. The Court then 
ordered the UK government to publish an updated climate report by the end of March 
2023, setting out further detail on how its net zero goal will be achieved. There have been 
similar decisions across Europe, such as in Spain and Germany. These types of litigation 
demonstrate the increasing willingness of the judiciary to enforce climate legislation, 
giving it teeth. We are also starting to see the mounting pressure on governments to 
lower emissions passed on to corporates.  

• The courts have also had an increased willingness to hear claims holding corporates 
accountable for the actions of their offshore subsidiaries. The English Court of Appeal 
held that claims brought in the English courts by over 200,000 claimants arising out of 
the 2015 collapse of the Fundão Dam in Brazil can proceed. There have been similar 
movements by the judiciary in Germany (Saul Luciano v RWE) and claims in France in 
relation to Ugandan mining projects. Companies should see it as a stark warning - they 
can be held to account in their local courts for the actions of their foreign subsidiaries 
and joint ventures.  

• Greenwashing and mis-selling claims continue to be a primary focus for NGOs and 
climate activists as well as regulators. The investment management sector has seen 
multiple cases of enforcement against asset managers both in the US and in Europe. 
Additionally, climate litigation against corporates continues to grow. Actions have been 
brought across the globe, often focused on net zero claims. Several actions are being 
brought by the Advertising Standards Authority in the UK.  For example, banks and 
supermarkets have been warned over using certain adverts to ‘greenwash’ their 
reputations. The voice of NGOs and activists continues to grow in strength as they 
increasingly look to effect change as shareholder activists 

 

Commodities  

Main results - Extraordinary Transport, Telecommunications and Energy Council (Energy), 13 December 
2022; EU energy ministers discussed a proposal for a Council Regulation establishing a market correction 
mechanism to protect citizens and the economy against excessively high prices. 

Following last week’s note on the disagreements across countries, institutions and market participants 
regarding Gas Caps etc in the upcoming EU_Energy Ministers Council Meetings at the start of this week 
and the ECOFIN on Thursday: A Revised third version of the EU Commission Proposals has been circulated 
over the weekend to attempt to find a way forward  

• Despite the push to include physically delivered trades, the OTC exclusion survives, despite the 
venue aspects being widened to OTF/MTF. We assume that the “OTC” element still means C6 
excluded physical WEPs traded on an OMP (??) 

• As per previously, the EC considered that this would/could jeopardise the security of supply and 
so recital 32 remains untouched: 
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o (32) “The bidding limit should not affect over-the-counter (‘OTC’) transactions, as including 
them would raise serious monitoring issues and may lead to problems with security of 
supply” 

• Rather it now and newly seeks to capture ‘regulated market operators’ means an operator trading 
on a regulated market. ‘regulated market’ as defined in Article 4(1), point (21), of Directive 
2014/65/EU, i.e. MIFID 

o Noting that the exchanges didn’t like the exemption, citing that it could encourage flows 
onto OTC. Now the EC specifies that it should not jeopardise either the security of supply, 
nor prevent market-based intra-EU flows of gas, nor affect the stability and orderly 
functioning of energy derivative markets…. 

• Where ICE front-month TTF derivative settlement price > Eur 222 and is > Eur 35 over LNG for 5 
consecutive trading days; then ACER shall publish in a clear and visible manner on its website a 
‘market correction notice.’ Once activated by ACER, the dynamic bidding limit shall apply at least 
for 20 trading days, 

• The references to S&P LNG price appraisals are removed. 

• There is nthg in this proposal referencing Article 15 of the October proposal regarding Power 
market intra-day circuit breakers (which doesn’t mean the October proposal is not coming) 

Changes:  

1. Adds explicit note on efforts of state-subsidised entities to buy gas for storage without 
consideration of the impact of uncoordinated purchasing on prices contributed to driving up TTF 
prices (per the Dutch proposal to restrict to these) [9a] 

2. Expands scope to:  
a. “Main TTF derivatives market” - now including OMP C6 Trades** 
b. “One to three months ahead” [i.e. not D/A] 
c. “It is therefore necessary to establish a temporary market correction mechanism for 

natural gas transactions in the main month-ahead TTF derivatives markets with maturities 
between month-ahead and three-month ahead, as an instrument against episodes of 
excessive high gas prices with immediate effect.” 

3. “Market correction event” is defined; Where ICE front-month TTF derivative settlement price > Eur 
222 and is > Eur 35 over LNG for 5 consecutive trading days; then ACER shall publish in a clear 
and visible manner on its website a ‘market correction notice.’ Once activated by ACER, the 
dynamic bidding limit shall apply at least for 20 trading days, 

4. A legislative “Market Correction Mechanism”, has been entirely replaced by a “temporary dynamic 
price corridor on natural gas transactions.” 

5. ** it should apply to natural gas transactions in the TTF Virtual Trading Point, operated by 
Gasunie Transport Services B.V.; other Union gas trading hubs may be linked to the corrected 
TTF spot price via a dynamic price corridor; it should be without prejudice to over-the-counter 
gas trades, not jeopardise the Union’s security of gas supply, depend on progress made in 
implementing the gas savings target, not lead to an overall increase in gas consumption, be 
designed in such a manner that it will not prevent market-based intra-EU flows of gas, not affect 
the stability and orderly functioning of energy derivative markets, and take into account the gas 
market prices in the different organised market places across the Union. 

6. “It is therefore appropriate to limit the intervention to the TTF month-ahead to three-month ahead 
settlement price, not only to target the most used and liquid markets but also to avoid arbitrage 
and minimise the circumvention of the mechanism.” 

7. Oddly the mechanism seems only now to be triggered by the ICE contract [rather than by the 
physical price of gas] 

a. The mechanism should introduce a dynamic safety ceiling for the price from month-
ahead to thee-month ahead TTF-derivatives. The dynamic ceiling should be activated if 
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the TTF-derivatives price reaches a pre-defined level, and if the price hike does not 
correspond to a similar hike at regional or world market level. 

8. The references to S&P LNG price appraisals are removed. 
9. 17a 

a. A dynamic safety ceiling should therefore ensure that trading orders which would be 
significantly above LNG prices in other regions of the world are not accepted. 
Appropriate benchmarks should be used to determine a reference price reflecting global 
LNG price trends. The reference price should be based on LNG price assessments linked 
to representative of the European trading hubs market conditions and, due to the 
particular importance of the United Kingdom and Asia as a competitor competitors in 
the global LNG market, also on an appropriate benchmark for the United Kingdom and 
Asian regions. LNG is an appropriate proxy for gas price developments at global level. 

b. In contrast to pipeline gas, LNG is traded on a world-wide market. Therefore, LNG prices, 
such as those at Mediterranean or North West exchanges, are directly influenced by the 
development of the global LNG market and are usually closer to better reflect the world 
market price level than pipeline-dominated benchmarks. LNG prices at Mediterranean or 
North West exchanges provide an appropriate indication gas price developments at 
global level and can serve as benchmark to assess whether extreme price hikes are 
based on underlying changes of demand or supply or on a malfunctioning of price levels 
in continental hubs, such as the price formation mechanism in the Union. The basket of 
LNG price assessments taken into account should be sufficiently broad to be 
informative even in case a specific LNG price assessement should not be available on a 
given day.TTF, diverge abnormally from international prices. 

10. 17aa [new] – wider use of PRAs who are BMR registered 
a. The sample of LNG prices taken into account should be sufficiently broad to be 

informative even in case a specific LNG price should not be available on a given day. In 
view of building a representative basket of European and international prices and in order 
to ensure that the entities providing the price information are subject to relevant EU 
regulation, price assessments should be selected by reporting agencies which are listed 
in the Benchmark Registry established by the Benchmarks Regulation (EU) 2016/1011 
and supervised by ESMA. As timely information is key for the dynamic market correction 
mechanism, only price information from entities providing information relating to the day 
of publication should be taken into account. In order to allow ACER to exercise its market 
supervision duties under this Regulation, and to calculate the reference price on time, it 
is necessary to oblige the reporting agencies publishing price assessments to provide 
assessments to ACER already by [21:00] CET;  

b. while such reporting obligations regarding existing data do not place significant 
additional burden on the reporting agencies and are frequent in energy and financial 
market regulation, ACER should ensure confidential treatment of the information 
received, protect any intellectual property rights related to the information and use it 
solely for regulatory purposes. ACER should be able to issue guidance on the format the 
relevant data have to be provided. 

11. 17ab [new] – NBP to be a part of an LNG basket (!) 
a. Due to its high liquidity, it is appropriate to include also front-month derivatives related 

to the UK National Balancing Point (‘NBP’). The daily price assessment carried out by 
ACER pursuant to Article 18 of Regulation (EU) XXXX/2022 should be part of the basket 
of LNG price assessments 

12. 17b [new] – spread to LNG 
a. While the benchmarks taken into account for the reference price are a good proxy for 

global LNG price trends, they cannot simply substitute TTF-derivate prices. This is mainly 
because the reference price reflects prices at different locations than TTF. For instance, 
they do not take account the transportation costs to move the gas from the LNG terminal 
to where the TTF hub is located. TTF prices are therefore usually higher than the prices 
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taken into account for the reference price. The difference amounted to EUR 35 €/MWh 
on average between June and August 2022. Furthermore, it is of key importance for the 
security of supply that the corrected TTF-derivative price is set at a sufficiently high level 
to still attract LNG imports from other regions in the world. As security of supply 
premium should therefore be put on the reference price for the calculation of the 
corrected TTF-derivative price. 

13. 17b [new] – ceiling to be adjusted in a dynamic manner and on a daily basis 
a. In line with the conclusions of the European Council of 21.10.22, the safety ceiling should 

not be static, but be adjusted in a dynamic manner and on a daily basis. The publication 
of a daily settlement price allows the ceiling to remain in line with LNG market 
developments, and to preserve the price formation process on exchanges and mitigate 
possible impacts on the orderly functioning of derivatives markets. A dynamic design of 
the safety ceiling will also reduce risks for Central Counterparties and limit the impact 
on participants in futures markets, such as clearing members and their clients. 

14. 20 – adds rationale for the ceiling to be “far away” – but removes the fixed trigger  
15. 29 – adds TV restrictions when triggered T+1 after ACER announcement  

a. Once the conditions for activation are met, ACER should publish a notice immediately 
on its website informing of the fact that the triggering conditions for the activation of the 
mechanism have been met. The following day, regulated market operators should not 
accept any orders above the dynamic bidding limit and TTF derivatives market 
participants should not submit any such orders. Regulated market operators and TTF 
derivatives market participants should monitor the website of ACER where the daily 
reference price should be published. 

16. 33 – deactivation trigger after 1 month if at Eur 220 
a. The market correction mechanism should therefore be automatically deactivated, after 

one month if when the dynamic bidding limit is at below [220]EUR for a certain period. 
As for the activation, the deactivation of the mechanism should not require any 
assessment by ACER or the Commission, but should happen automatically when the 
conditions are fulfilled. 

17. 36 – Adds force majeur type exclusions 
18. 41a – New – Adds ECB Validation / Systemic Risk assessment  

ICE warns EU gas price cap could add to market costs if plan enacted; Gas traders would be forced to 
find another $47bn in margin payments, double current levels, if a revised plan by Brussels to cap Europe’s 
main gas benchmark futures contract went ahead, the market’s operator Intercontinental Exchange has 
warned. 

• The stark warning from ICE comes as EU member states are trying to agree a deal over a gas 
price cap before the end of the year. ICE’s calculations were based on the price of TTF trading at 
about €150/megawatt hour, roughly its current level. 

• EU governments are pushing for a cap on the Dutch TTF futures market, the region’s main market 
for trading and setting the price of gas. Brussels has revised a plan in which the cap would be 
triggered when TTF futures prices hit €220 per megawatt hour for five days and are €35 per MWh 
higher than average prices for liquefied natural gas. 

• ICE said costs for market participants would rise even further because Brussels wanted to 
expand its plan from including only month-ahead futures contracts to ones that settled three 
months hence. That would mean ICE could not subtract all of traders’ offsetting payments 
against one another, as a clearing house normally does. ICE had initially forecast traders and 
users would have to stump up another $33bn in margin, payments they make as insurance to 
secure their deals. 

• “A margin increase of this scale could destabilise the market. We are deeply concerned about 
whether the market can cope with meeting margin calls of this size,” said ICE in a statement. The 

https://www.ft.com/content/58da50d1-c2db-4ab9-a251-9e6827542287
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exchange warned that a cap would raise the prices for consumers as companies would need to 
charge more to compensate for the higher risks they were taking by buying elsewhere in the 
market. 

Mind the cap; EU governments are inching towards agreement on a gas price cap but even as energy 
ministers arrive in Brussels to discuss it today there are only dim glimmers of hope for a deal. 

• The so-called market correction mechanism, proposed by the European Commission last month, 
was designed to put a ceiling on gas prices when they reached a level that was considered 
“excessive”. In the commission’s mind this was when prices on the European benchmark index 
hit €275 per megawatt hour for 10 days and were €58 per MWh above global liquefied natural 
gas prices. 

• Member states have been steadily bringing that number down and cutting the number of days 
as they attempt to negotiate a compromise that will satisfy a contingent of around 15 countries 
in favour of a cap and a hardline of mostly northern European countries, including the 
Netherlands and Germany, which are vehemently against. 

• The latest proposal suggests a cap at €220 per MWh for five days — a difference of €35 per MWh 
to the LNG price — a widening of the number of references used to monitor LNG prices and a 
near-rewrite of the mechanism used to suspend and review the cap. “Member states are moving 
very reluctantly,” a senior EU diplomat said. “Where the two opposing camps are coming from, 
they are coming from two different worlds.” 

• With freezing temperatures across the continent this week, ministers are finding themselves 
under increasing pressure and not just from citizens to reach an accord. Commission president 
Ursula von der Leyen said yesterday that “a lot of work has been done, the technicalities are set, 
so what we need now is agreement on what kind of price cap . . . I very much hope we will come 
to a conclusion within the next days”. 

• Meanwhile the Intercontinental Exchange revised its warning about a price cap, saying that gas 
traders would be forced to find another $47bn in margin payments, double current levels, if the 
revised cap was approved. 

• Two other proposals that would help ease the critical energy situation — an agreement for 
member states to combine forces to buy gas and another to speed up the permitting procedure 
for renewable power — are being held until an agreement can be reached on the elusive price 
cap. 

• Von der Leyen noted that there was “drastically increasing” interest in the joint purchasing 
platform and repeated that she hoped a deal would be reached “in the coming days”. But despite 
nudges from the commission, diplomats were not enthusiastic about progress at a last-ditch 
meeting of EU ambassadors, who have already met for more than 20 hours on the topic since 
Wednesday. 

• One senior EU diplomat said tentatively that “a landing zone is beginning to form”, but another 
disputed this saying there were still “incompatible expectations as to what this thing is going to 
do [and] when that is the case it is very very difficult to reconcile incompatible expectations”. 

• If ministers cannot agree today, the issue could get bumped up to leaders when they meet in 
Brussels on Thursday. Given the technicality of the proposal, diplomats are trying to avoid this at 
all costs. But with the International Energy Agency warning of a 30bn cubic metre shortfall in EU 
gas supply next year and amid fears of similar price spikes to those witnessed by the bloc in the 
summer as a result, every meeting between member states on the subject will count 

ESMA supports position limits for TTF gas futures https://www.esma.europa.eu/press-news/esma-
news/esma-supports-position-limits-ttf-gas-futures 

https://www.ft.com/content/cb2a5ede-714e-4e5e-bbab-485b98ce4f96
https://www.ft.com/content/ea197d34-1680-4420-90bd-9edf0918ab69#post-9bd12c3b-9104-4de7-9a3a-e40db448655b
https://www.esma.europa.eu/press-news/esma-news/esma-supports-position-limits-ttf-gas-futures
https://www.esma.europa.eu/press-news/esma-news/esma-supports-position-limits-ttf-gas-futures
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• Opinion on position limits on ICE Endex Dutch TTF Gas contracts; 
https://www.esma.europa.eu/document/opinion-position-limits-ice-endex-dutch-ttf-gas-
contracts-0 

• 20th December published an Opinion on the proposed position limits for the ICE Endex Dutch Title 
Transfer Facility (TTF) Gas contracts.  

• ESMA agrees with the position limits notified by the Dutch Authority for the Financial Markets 
(AFM) for the ICE Endex Dutch TTF Gas futures and options contracts. ESMA found that those 
limits are consistent with the objectives established in MiFID II and with the methodology 
developed for setting the limits. 

• The proposed position limits are based on the most recent available data for deliverable supply 
and open interest to reflect the latest market developments in the ICE Endex Dutch TTF gas 
contracts, including the sharp decrease in delivery of Russian gas to the EU. 

• Next steps: In the Opinion, ESMA invites the AFM to closely monitor developments in the ICE 
Endex Dutch TTF contracts and to resubmit position limits on a timely basis in case of any 
relevant changes to deliverable supply or open interest. 

 

Ice’s threat to move gas futures trading deemed credible; Experts warn Ice’s track record adds weight to 
its warning the products could move out of the EU due to the price cap 

• Gas trap. Setting a ceiling on the price of European gas would do more harm than good. European 
Union energy ministers will meet on Monday to try and agree on the cap, which backers believe 
will prevent gas prices from spiralling out of control. 

• The reality looks different. Under the latest proposal, the cap may be set at 220 euros per 
megawatt hour for the most liquid future contracts exchanged at the Dutch Title Transfer Facility, 
Europe’s gas benchmark. This is well below the 275 euro per MWh ceiling which the European 
Commission initially proposed. One-month future prices currently trade at 116 euros per MWh. 

• The level the EU may agree on increases the risk of triggering the cap. Furthermore, capped 
contracts may be considered more risky, and thus require a larger amount of collateral for gas 
to be bought and sold. The Intercontinental Exchange, which handles the majority of TTF future 
contracts, believes the additional cost would be $47 billion. 

• The biggest risk, however, is that players would simply leave the EU. ICE could move trading to 
London, while leaving the physical delivery in the Netherlands. It already operates a similar dual 
arrangement for diesel contracts. Traders could even opt to buy TTF contracts on the Chicago 
Mercantile Exchange. The EU may still go ahead and impose its cap. But locking the stable door 
after the horse has bolted would look futile. 

Report warns European gas price cap will increase margin needs Energy firms could face a $47 billion 
increase in margin requirements if the draft European gas price cap comes into force, according to an 

https://www.esma.europa.eu/document/opinion-position-limits-ice-endex-dutch-ttf-gas-contracts-0
https://www.esma.europa.eu/document/opinion-position-limits-ice-endex-dutch-ttf-gas-contracts-0
https://www.esma.europa.eu/sites/default/files/library/esma70-55-12400_opinion_on_position_limits_on_ice_endex_dutch_ttf_gas_contracts_significant_contracts.pdf
https://emails.risk.net/e3t/Ctc/2K+113/cCF4R04/VW1fsR4QdJptW2RYq4L2zRl0NW89-nNw4TR0-dMSn_pc3lLBZV1-WJV7CgXLfW7l25gZ7vrtRvW5LpQht7TQRd8N3c4TMbzb4w-W8PlT3W6XXb8HW1JzNN870h1FrW2bJpCv6ccJJLW97gkw_26QJN9W2MB0x07h1Tg1W2Kv_TY7zQ5JtW3dBny649gpM3N8wTG-PlcTlwW18xpNJ79Jb9DW5mR4JM4NH4R3W3f_d451QB1hCN4_xnsNQ0vLnW6D4f235l4wldW1pBvbS9gYBz8W4vPdSZ56tB44VyKkTj3dcG3FW4Y3qgp3SCmBNW5D5VPx74Y7-9W7GLyVj3XLTkbW142RFJ7P1nXdW4ZwHyV5jSS5dW64yl9j90l43_W4wdl7t725_k638RQ1
http://r.smartbrief.com/resp/pNzXBWmgBjDuwxviCidWqYCicNxLON?format=multipart
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Intercontinental Exchange-commissioned report from consultancy Oxera. A statement from ICE notes 
that the report's "margin assessment justifies a pause while the full consequences of the price cap 
proposal can be assessed by EU authorities with a mandate for financial stability and security of supply." 
Futures & Options World  

Following the publication of details around the data reporting element of the Council Regulation relating 
to the LNG price assessment and benchmark published by ACER on 20th December (The reporting guide 
can be found here and registration guide here.), the regulation together with several others, including the 
Market Correction Mechanism, have been published in the Official Journal last week.  

• The document can be found here.  

• This sets the start of data collection on the 13th of January 2023. 

ACER; New data collection and reporting obligations for LNG price assessment – Register now; On 24 
November 2022, the Council reached political agreement on the Regulation “Enhancing solidarity through 
better coordination of gas purchases, reliable price benchmarks and exchanges of gas across borders”, 
which will soon enter into force. 

• The Regulation tasks ACER with producing and publishing a new daily Liquefied Natural Gas 
(LNG) price assessment two weeks after the date of entry into force of this Regulation, and 
grants ACER the powers to collect LNG market data. 

• As of today, 20 December 2022, LNG market participants who need to comply with their reporting 
obligation under the Regulation will be able to register and submit their LNG market data to ACER 
via a dedicated data collection platform, called TERMINAL. 

• To send the data to ACER, LNG market participants must be registered in the Centralised 
European Register of Energy Market Participants (CEREMP) and also in TERMINAL. 

• ACER provides step by step guidance to LNG market participants on how to register. Read more. 

For comment: There appears to be a risk here that ACER seek reports from arrangers [CF. PPAT type 
definition], rather than counterparties to the LNG transactions [cf. EMIR type reporting rules]. Clearly 
would bring in all sorts of complications: overseas reach; data adequacy; partial reporting; duplicate 
reporting; absence of standards; absence of validation etc On Wednesday afternoon ACER published 
details of how to report data relating to the Council Regulation [Regulation 2022/0339 (NLE)] first published 
in October to support the publication of an LNG price assessment and benchmark.  

• The reporting requirement is separate to REMIT (but deploys its provisions) & turns on the 
definition of being an “LNG market participant” [which is different to being an LNG market 
counterparty] 

• “According to Article 20(4) of the Regulation, LNG market participants shall submit the required 
LNG market data to ACER free of charge and through the reporting channels established by ACER, 
where possible using already existing and available procedures.” 

• LNG market participants are defined as: “any natural or legal person, irrespective of that person’s 
place of incorporation or domicile, who engages in LNG trading” 

o i.e., those engaged in [LNG trading’] either the purchase or sale of LNG cargoes destined 
for delivery in the Union) should be subject to the obligations and prohibitions that apply 
to market participants according to Regulation (EU) No 1227/2011 on wholesale energy 
market integrity and transparency (‘REMIT’).  

▪ REMIT prescribes that market participants entering into transactions under 
REMIT shall register with the national regulatory authority (NRA) in the Member 

http://r.smartbrief.com/resp/pNzXBWmgBjDuwxviCidWqYCicNxLON?format=multipart
https://www.acer.europa.eu/sites/default/files/documents/en/Gas/LNG_Price_Assessment/Guidance_on_reporting_LNG_market_data_v1.0.pdf
https://www.acer.europa.eu/sites/default/files/documents/en/Gas/LNG_Price_Assessment/Registration_in_CEREMP_and_TERMINAL_final-.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=OJ:L:2022:335:FULL&from=EN
https://mailservice.acer.europa.eu/lists/lt.php?tid=fUsPAFIAUAQCWkwNVVJbHVZYVgYdUAhVUhoABwcGB1YMVgIHAgIdUQJVAl9TUVIdBgFWUh0GCwdTGlRTVwEZAgEBVwMCBQcDVFRTRQZSAQlaWAVQHVZYAlMaAQcKVRkKAg4AHAcEUVRSAAAMAFAGBw
https://mailservice.acer.europa.eu/lists/lt.php?tid=fUtUCQUEA1dVBkwKAgNbHVZcBAYdCwACURoMVgJRAVADAwYABAEdUQJVAl9TUVIdBgFWUh0GCwdTGlRTVwEZAgEBVwMCBQcDVFRTRQZSAQlaWAVQHVZYAlMaAQcKVRkKAg4AHAcEUVRSAAAMAFAGBw
https://eur-lex.europa.eu/procedure/EN/2022_339#:~:text=Procedure%202022%2F0339%2FNLE%20COM%20%282022%29%20549%3A%20Proposal%20for%20a,gas%20across%20borders%20and%20reliable%20price%20benchmarks%20Ongoing
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State in which they are established or resident, or, if they are not established or 
resident in the Union, in a Member State in which they are active.  

o Consequently, all LNG market participants falling under the scope of “Regulation on 
Enhancing solidarity through better coordination of gas purchases, reliable price 
benchmarks and exchanges of gas across borders,” shall be registered with the relevant 
EU NRA and listed in CEREMP. 

o This regulation and reporting requirement is in addition to REMIT and has a different 
wider scope, defined by Article 2 of the regulation as: ‘LNG trading’ which means -> “bids, 
offers or transactions for the purchase or sale of LNG: 

▪ (a) that specify delivery in the Union, or 
▪ (b) that result in delivery in the Union, or 
▪ (c) in which one counterparty re-gasifies the LNG at a terminal in the Union” 

o  

• The reporting guide is attached and can otherwise be found here and registration guide here.  

• Affected market participants must be registered in the REMIT “CEREMP” database and also 
register and report data via a new system (“Terminal”).  

• Reports are to be submitted to the Terminal system by 6pm on the day of the relevant event.  

In order to facilitate the understanding of the type of transactions that fall outside the scope of the data 
collection, the following non-exhaustive list indicates LNG data that is excluded from the reporting:  

• Long-term portfolio framework contracts  

• In-tank transactions, bids and offers at re-gasification terminals  

• Small scale LNG transactions where the physical delivery involves specialised vessels with a 
capacity less than 75,000 cubic meters of LNG  

• LNG truck loading and unloading  

• Cargo swaps, such as for the optimisation of regasification capacities  

• Intragroup transactions  

• Transactions at virtual storages 

EU Council formally adopts temporary mechanism to limit excessive gas prices; The Council formally 
adopted a regulation that sets a market correction mechanism to protect citizens and the economy 
against excessively high prices. The regulation aims to limit episodes of excessive gas prices in the EU 
that do not reflect world market prices, while ensuring security of energy supply and the stability of 
financial markets. 

• EU energy ministers reached a political agreement on the Council regulation on 19 December 
2022. The regulation was adopted today by written procedure. It will now be published in the EU 
Official Journal and enter into force on 1 February 2023. The provisions related to the bidding 
limit will enter into force on 15 February. The regulation will apply for one year. 

• Outcome of the written procedure (with votes) 

• COUNCIL REGULATION Establishing a market correction mechanism to protect citizens and the 
economy against excessively high prices 

• Council agrees on temporary mechanism to limit excessive gas prices (press release, 19 
December 2022) 

• Proposal for a Council regulation establishing a gas market correction mechanism 

• Energy prices and security of supply (background information) 

Reporting starts within 2 weeks of the regulation coming into force which is aimed to be within Q1 2023. 

https://www.acer.europa.eu/sites/default/files/documents/en/Gas/LNG_Price_Assessment/Guidance_on_reporting_LNG_market_data_v1.0.pdf
https://www.acer.europa.eu/sites/default/files/documents/en/Gas/LNG_Price_Assessment/Registration_in_CEREMP_and_TERMINAL_final-.pdf
https://nsl.consilium.europa.eu/dg/l/104100/kxkm5eixn7ngicpjjsfhwxq4w5ummnrkfg2szp6ak5bmnztzfczq7dyipvms3lfb6dezvjdytt4es/es7cfmr5odrchvhdp67ukabcja
https://www.consilium.europa.eu/media/61161/cm05890-en22.pdf
https://data.consilium.europa.eu/doc/document/ST-16241-2022-INIT/en/pdf
https://data.consilium.europa.eu/doc/document/ST-16241-2022-INIT/en/pdf
https://www.consilium.europa.eu/en/press/press-releases/2022/12/19/council-agrees-on-temporary-mechanism-to-limit-excessive-gas-prices/
https://www.consilium.europa.eu/en/press/press-releases/2022/12/19/council-agrees-on-temporary-mechanism-to-limit-excessive-gas-prices/
https://energy.ec.europa.eu/establishing-market-correction-mechanism-protect-citizens-and-economy-against-excessively-high_en
https://www.consilium.europa.eu/en/policies/energy-prices-and-security-of-supply/
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Context:  

• COUNCIL REGULATION 2022/0339(NLE) on Enhancing solidarity through better coordination of 
gas purchases, reliable price benchmarks and exchanges of gas across borders (‘the Regulation’) 
tasks ACER with creating an objective LNG price assessment tool by collecting real-time 
information on all daily LNG transactions.  

o The Regulation grants ACER the necessary powers to collect the transaction data 
needed for the establishment of the LNG benchmark, extending for the execution of this 
task the competences already conferred to ACER under Regulation (EU) No 1227/20112 
and Commission Implementing Regulation (EU) No 1348/20143 (collectively referred to 
as ‘REMIT’).  

o The provisions set out in the Regulation shall enable ACER to create a comprehensive 
dataset of all LNG deliveries in the Union, with the aim of establishing an LNG 
benchmark, contributing to market transparency and effectively, lowering wholesale 
prices for gas without distorting competition in the EU energy markets.  

o According to Article 20(3) of the Regulation, where appropriate, ACER shall, after 
consulting the Commission, issue guidance on: (a) the details of the information to be 
reported, in addition to the current details of reportable transactions and fundamental 
data under Implementing Regulation (EU) No 1348/2014, including bids and offers, and 
(b) the procedure, standard and electronic format and the technical and organisational 
requirements for submitting data to be used for the provision of the required market 
data.  

o The purpose of this document is to provide a comprehensive guidance to LNG market 
participants on how to report LNG market data to ACER in accordance with the 
requirements specified in the Regulation, thus enabling them to adequately fulfil their 
reporting obligation. 

• Recalling that this relates to the late October regulation proposed by European Commission DG 
Energy which amongst other things: 

o Proposes centrally administrated circuit breakers for wholesale power market venues 
o Looks at having a “central buyer” for gas 
o Creates constraints TTF 
o Proposes a new benchmark which better incorporates LNG prices 

https://ec.europa.eu/commission/presscorner/api/files/document/print/en/ip_22_6225/IP_22_6225_EN.pdf
https://ec.europa.eu/commission/presscorner/api/files/document/print/en/ip_22_6225/IP_22_6225_EN.pdf
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EU Member States agree gas market correction mechanism; On 19 December 2022 the European Union 
(EU) Member States agreed their position on a Proposal for a Council Regulation establishing a market 
correction mechanism. By means of background, the legislative proposal was published by the European 
Commission (“the Commission”) on 22 November 2022 (please see our blog note). While the text available 
is still in a draft version and will be subject to a formal approval and publication, it does reflect the political 
agreement reached. Key points to note: 

• Scope: The draft Council regulation introduces a market correction mechanism that will apply to 
“TTF derivatives” and “derivatives linked to other Virtual Trading Points”, both being defined terms 
under the draft law. Accordingly, “TTF derivative” is a derivative traded on an EU regulated market, 
“the underlying of which is a transaction in the Title Transfer Facility (TTF) Virtual Trading Point, 
operated by Gasunie Transport Services B.V.”. Initially (as of 15 February 2023) the correction 
mechanism can only be applicable to TTF derivatives, but the legislation also sets out a 
mechanism for the Commission to extend it to “derivatives linked to other Virtual Trading Points”. 
The gas market correction mechanism will not apply to OTC trades, day-ahead exchanges, and 
intra-day exchanges. 

• Activation mechanism: The market correction mechanism will be automatically activated if the 
“market correction event” occurs: (1) the month-ahead price on the Title Transfer Facility (TTF) 
exceeds 180€/MWh for three working days and (2) the month-ahead TTF price is 35€ higher than 
a reference price for LNG on global markets for the same three working days. While the 

https://urldefense.com/v3/__https:/data.consilium.europa.eu/doc/document/ST-16241-2022-INIT/en/pdf__;!!Fz903QLZ0o-4x98!q-fZo8NxsmLyzHnlzIFp08OU2DqUwExWzjGZFNIXf_iRVqK5CJAycWMq5ZzAquAjFQx3J8LTDfuRtAqvoGhsgzscZJQOHuqBCfGz$
https://urldefense.com/v3/__https:/data.consilium.europa.eu/doc/document/ST-16241-2022-INIT/en/pdf__;!!Fz903QLZ0o-4x98!q-fZo8NxsmLyzHnlzIFp08OU2DqUwExWzjGZFNIXf_iRVqK5CJAycWMq5ZzAquAjFQx3J8LTDfuRtAqvoGhsgzscZJQOHuqBCfGz$
https://www.regulationtomorrow.com/eu/european-commission-proposes-gas-market-correction-mechanism/
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mechanism is active, transactions concerning the in-scope natural gas futures and including 
“dynamic bidding limit” will be prohibited. The dynamic bidding limit is the reference price for LNG 
on global markets plus 35€/MWh. If the reference price for LNG is below 145€, the dynamic 
bidding limit will remain at the sum of 145€ and 35€. Once activated, the dynamic bidding limit 
will apply for at least 20 working days. 

• Deactivation mechanism: If the dynamic bidding limit is below 180€/MWh for last three 
consecutive working days, it will be automatically deactivated. The dynamic bidding limit will also 
be automatically deactivated, at any time, if a regional or a Union emergency is declared by the 
European Commission according to the security of supply regulation, notably in a situation where 
the gas supply is insufficient to meet the gas demand (‘rationing’). 

• Suspension mechanism: The market correction mechanism can be suspended by the 
Commission, by means of an implementing decision, if gas demand increases by 15% in a month 
or 10% in two months, LNG imports decrease significantly, or traded volume on the TTF drops 
significantly compared to the same period a year ago. 

• Next steps: The Council Regulation is due to enter into force on 1 February 2023 and the 
correction mechanism in respect of TTF derivatives can apply as of 15 February 2023. By 23 
January 2023, ESMA and ACER are required to publish a preliminary data report concerning the 
introduction of the market correction mechanism. By 1 March 2023 both authorities are required 
to submit a report to the Commission assessing the effects of the market correction mechanism 
on financial and energy markets and on security of supply and verifying whether the key elements 
and the scope of the market correction mechanism are still appropriate in the light of financial 
and energy market and security of supply developments. Taking into account the said reports, 
by 31 March 2023 the Commission will propose amendments to exclude hubs other than the 
TTF from the regulation in case their inclusion has negative effects on the functioning of the 
mechanism. By 1 November 2023, the Commission will carry out a review of the regulation in 
view of the general situation of the gas supply and based on that report, it may propose to extend 
its validity. The Commission may also propose an extension of the correction mechanism to OTC 
trades. 

ACER casts doubt on bloc’s ‘untested’ new gas price cap - warns that deal is unlikely to lower costs if 
countries keep rushing to fill depleted reserves; The EU’s energy regulator has warned that the bloc’s new 
gas price cap was unlikely to lower costs for consumers or businesses if countries kept on rushing to fill 
their depleted reserves, calling the mechanism agreed by ministers this week “unprecedented, untested”. 
Christian Zinglersen, director of the EU’s joint energy agency Acer, said he would be “reluctant to rely on 
this gas price cap” alone to prevent the types of price spikes that roiled Europe’s energy markets in the 
summer following Russia’s invasion of Ukraine.  

• The emergency cap, which set a limit of €180/MWh (per megawatt hour) on the cost of gas 
traded in the bloc, was sealed on Monday as Brussels stepped up its effort to prevent a repeat of 
the price surges that resulted from member states’ rushing to source alternative supplies ahead 
of winter. EU policymakers fear that further price increases could prompt social unrest and 
destroy industrial output. The mechanism will be triggered when prices reach €180 and sit at 
€35/MWh or more above global LNG prices. Prices on the EU’s benchmark Dutch Title Transfer 
Facility were about €107/MWh on Tuesday, equivalent to roughly $180 per barrel in oil terms. At 
the height of the charge to refill gas storage in August, prices hit a record high of more than 
€300/MWh. EU energy commissioner Kadri Simson said, after energy ministers approved the 
cap, that “with such a mechanism in place, Europe will be better prepared for the next winter 
season”.  



 

 

 

 

149 

 

• However, Zinglersen said that discussions over the price cap — which came after months of 
pressure from mostly southern European states — had used up political bandwidth in Brussels 
which might have better focused on other measures to quell the energy crisis. “Obviously 
negotiating back and forth with the gas price cap... does risk crowding out these other things, 
which hopefully are slightly less controversial but still super important,” he said, adding it was “a 
difficult creature. It’s unprecedented, it’s untested.” It would be better to focus on implementing 
measures that fell “below the political radar”, the regulator said.  

• One example would be to better regulate the filling of gas containers so that it happened 
gradually, to prevent spikes in demand in an already tight global market. Others include keeping 
focus on demand reduction and improving the flow of electricity between member states as even 
net exporting countries can often require sizeable imports of power as demand fluctuates. 
“Keeping these energy flows going whether it’s gas or electricity is really a make-or-break 
moment for the EU over the winter and beyond,” Zinglersen added.  

• Since Russia cut supplies to the EU, demand for shipped LNG has vastly increased and affected 
prices. The potential for China to further ease its Covid lockdowns has prompted fears of a more 
challenging LNG market next year. To leverage the bargaining power of the EU, Brussels has 
created a joint purchasing platform for gas, in another piece of legislation signed off by ministers 
on Monday.  

• Maroš Šefčovič, European Commission vice-president, who held a meeting with 32 interested 
energy companies on Tuesday, said the commission’s “immediate priority is to take all necessary 
steps towards demand aggregation and joint tendering well before gas-storage filling season 
begins next year”.  

• Zinglersen said the EU had important lessons to learn from its efforts to quell the energy crisis 
and should focus on infrastructure to ease congestion. Transmission system operators who 
manage pipelines have benefited from a 70-fold rise in congestion charges — fees paid to grid 
operators when demand is greater than supply for the interconnector — due to the change of 
supplies coming into the bloc, he noted. “In the past, you had infrastructure which was predicated 
upon huge pipeline volumes coming from east to west.... from Russia towards greater parts of 
Europe, and now that is much less. And, who knows, maybe next year it will be almost non-
existent,” he warned.  

• The International Energy Agency has said that, without Russian gas supplies, the EU could face 
a shortfall of 30bn cubic metres next year, almost the annual consumption of the Netherlands. 

Reporting on the EU Energy Minister’s Final Pre-Xmas Compromise on a Gas Cap @ Eur 180; EU seals 
deal on gas price cap after months of wrangling; Czech minister Jozef Síkela announced a deal on a gas 
price cap on Monday (19 December), wearing a sweatshirt with his now famous phrase: “We will convene 
as many Energy Councils as necessary”.  

• EU energy ministers reached a deal on Monday (19 December) to limit excessive gas prices, 
following months of debate over whether or not to implement a price cap on imports into Europe. 

• Under the agreement, gas prices on the EU’s main trading hub will be capped should they exceed 
€180 per megawatt-hour (MWh) for three consecutive working days and if they are higher than 
global gas prices by more than €35/MWh for the same three days. “From the start, there was a 
common goal: keeping prices under control while at the same time preserving securing security 
of supply. Today, we achieved this goal,” said Belgian energy minister Tinne Van de Straeten 
whose country was one of the biggest proponents of the cap. 

• The measure – formally known as the market correction mechanism – would see prices of 
month-ahead, three-month ahead and year-ahead derivatives capped at a certain level depending 
on the global price of liquified natural gas (LNG). 

• Implemented initially for a year, it could also be extended to other trading hubs via a second 
legislative proposal from the European Commission, due by the end of March, according to a 
room document. “We welcome the agreement of EU ministers on a gas price cap of €180/MWh, 
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and which includes a cap on all European hubs,” the Polish government, which was also pushing 
for the cap, said on Twitter. 

• Countries like Germany were not convinced, however, saying a price limit risked jeopardising 
security of supply by limiting the ability of companies to buy liquified natural gas on world 
markets. While Berlin eventually traded more ambition in renewables legislation for its support, 
Hungary voted against the measure and both the Netherlands and Austria abstained. “I remain 
worried about major disruptions on the European energy market, about the financial implications 
and, most of all, I am worried about European security of supply,” said Dutch energy minister Rob 
Jetten. 

• Meanwhile, Germany’s Robert Habeck pointed to new safeguards to assure journalists that a gas 
shortage would be prevented. “I can say that with the instruments that we have introduced as 
safety buffers, as observation time, we have been given enough instruments to prevent this,” he 
said. 

Czech EU presidency ready to outvote Germany on gas price cap; The Czech EU Council Presidency wants 
to reach a deal on gas price caps during the upcoming energy council on Monday, saying it will likely forego 
consensus and favour qualified majority voting as countries like Germany are not fully on board with the 
idea. 

• A ‘dynamic bidding limit’; The measure will be in place for a year from 15 February 2023. The 
energy regulatory agency (ACER) will monitor markets and, if the triggers are met, publish a 
notice on its website, preventing transactions above a “dynamic bidding limit”. This limit will be 
formed of the reference price for LNG plus €35/MWh. 

• There will also be a price floor whereby, even if the reference price for LNG is below €145/MWh, 
the price cannot drop lower than this plus €35. Once activated, the dynamic limit will be in place 
for at least 20 working days. It can be automatically deactivated either by the dynamic bidding 
limit dropping below €180/MWh for three consecutive working days or if a regional or union wide 
energy emergency is declared. 

• Lower thresholds, more safeguards; The triggers for the cap are significantly lower than the 
European Commission’s original proposal, which was called useless by many countries as it 
would not have prevented the price spike experienced in August this year. 

• A lower cap means the mechanism is more likely to come into effect and be in place for longer, 
said Jack Sharples, a research fellow at Oxford Institute for Energy Studies on Twitter. For 
instance, this year month-ahead prices on the EU’s main gas trading hub were above €188/MWh 
– a previously floated level for the cap – for 43 days and consecutively for 40 days around 
August. 

• Asked about the drop from the Commission’s original proposal to the agreed level, EU energy 
chief Kadri Simson said: “We warned the member states about the risks and, if parameters would 
be lowered, then safeguards have to be strengthened and this is exactly what has happened.” 
“There are now some additional safeguards in place,” she added. 

• The Czech minister in charge of the talks Jozef Síkela later explained the safeguards in a press 
conference. “The mechanism will be automatically deactivated in several cases: once the LNG 
price plus the premium drops back below €180 or in case the Commission declares an 
emergency,” he told journalists. “The mechanism can also be suspended in case of increased 
gas consumption, decrease of trades on the TTF or between the member states or a decrease 
of quarterly LNG imports,” he added. 

• However, with all of the safeguards, it is difficult to see the ultimate impact the measure could 
have, commented Simone Tagliapietra, a senior fellow at the Bruegel economic think-tank in 
Brussels.  

• Renewables and gas solidarity laws unlocked; The agreement also means the EU has unlocked 
two other pieces of emergency legislation that were merged into a package at a previous energy 
ministers meeting. This includes measures to boost European solidarity around gas supplies, like 
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mandatory joint purchasing and a fall-back agreement between countries in case of a supply 
emergency. 

• The agreement also unlocks a law to speed up the rollout of renewables by temporarily granting 
them “overriding public interesting” and cutting down on permitting times. “The IEA tell us we 
need 60 gigawatts of solar by next winter. Those projects are all tied up in bureaucratic processes 
– this regulation unlocks masses of solar potential, right when we need it most,” said Walburga 
Hemetsberger the CEO of industry group Solar Power Europe.  

• In order to get Germany on board with the gas price cap, the permitting law was also made more 
ambitious, with elements on permitting grids made faster and simpler. 

• Emergency measures for energy crisis in limbo after pressure for price cap ; New measures to 
tackle the energy crisis, including speeding up permits for renewables and boosting solidarity 
between EU countries, have been left in limbo following a push to link them to a controversial 
price cap for gas. 

EU energy ministers reach deal on gas price cap; Officials set €180/MWh limit after Germany agrees to 
deal despite fears it would threaten continent’s supplies The price cap should come into force on February 
15 and is the latest attempt to curb soaring energy prices in the EU 

• EU energy ministers have reached an agreement to cap gas prices in the bloc when they hit €180 
per megawatt hour for three days despite fears that such an intervention will fail to calm markets 
and could threaten Europe’s gas supplies. The cap, which should come into force on February 
15, is the latest attempt to curb soaring energy prices in the bloc and help consumers after Russia 
reduced much of its gas exports to Europe. “We have solved the last piece of the energy puzzle,” 
said Jozef Sikela, the Czech energy minister whose country holds the rotating EU presidency. “It 
took some time to agree on something that I think is a balanced compromise with equally shared 
pain between two camps.” 

• Germany, which had been strongly opposed to the cap because of fears that it would cause 
valuable gas supplies to be redirected from Europe to higher paying regions, eventually agreed 
after safeguards were introduced to make it quicker to remove the limit if there was a risk of gas 
shortages. The Netherlands and Austria, which had also been against the cap, abstained in the 
final vote and Hungary voted against. “Sometimes it’s all about damage control, and we achieved 
quite a lot of that if you look at the fine print,” said one senior German official. Berlin also secured 
a commitment to speed up separate legislation designed to ease procedures for approving 
renewable power projects, Sikela said. 

• Hungary’s foreign minister Peter Szijjarto described the cap as a “very bad proposal” but said that 
Budapest had secured a “small achievement” that meant it did not need to consult the European 
Commission if it needed to modify its long-term gas contracts with Russia as a result of the 
measure. 

• Several market operators, including ICE, the operator of the benchmark European TTF gas 
contract, have warned that a cap risks an increase in volatility as traders would circumvent it 
through unregulated over-the-counter trades. “We have consistently voiced our concerns about 
the destabilising impact a TTF price cap will have on the market.... We are reviewing the details 
of the announced market correction mechanism, its technical feasibility, the impact on financial 
stability, and whether ICE can continue to operate fair and orderly markets for TTF from the 
Netherlands as per our European regulatory obligations,” it said following Monday’s agreement. 

• The Dutch energy regulator AFM said that it “believes the proper functioning of the gas futures 
market benefits most from measures that support efficient price formation and stable liquidity”.  

• The cap will initially apply to gas contracts traded on all European trading hubs for supplies one 
month, three months and a year ahead. Prices must also be €35/MWh above an average of 
global liquefied natural gas prices for three days in order to be triggered. Over-the-counter deals 
may be included at a later stage subject to review by Brussels. 



 

 

 

 

152 

 

• After the announcement, month-ahead gas futures on the Netherlands-based benchmark were 
down about 8 per cent at €107/MWh, far below a high of more than €340/MWh in August but 
still well above the €69/MWh at the end of 2021. 

• Monday’s meeting was seen as the last chance for ministers to find an agreement on one of the 
EU’s most divisive pieces of energy policy this year. “I remain worried about major disruptions on 
the European energy market, about the financial implications and, most of all, I am worried about 
European security of supply,” he said. 

• The Kremlin described the measure as “a violation of the market pricing process” and that Russia 
would “thoroughly weigh the pros and cons” while preparing its response to the EU move. 

• The €180/MWh ceiling is almost €100/MWh less than the commission’s first proposal last 
month, when it suggested a mechanism to limit prices when they reached €275/MWh for 10 
consecutive days. That proposal was branded “a joke” by several ministers as it would not have 
been activated even when prices in the bloc hit record highs in August. 

• The gas price cap deal allows legislation on permitting renewable energy projects and another 
proposal for bloc-wide joint purchases of gas to take effect after several countries threatened to 
vote against them unless a limit on gas prices was agreed. 

UK Chancellor announces change to UK Ancillary Activity Test; Jeremy Hunt, the UK’s Chancellor of the 
Exchequer, announced a series of changes on Friday to Financial Services legislation as part of the 
“Edinburgh Reforms”. His speech included a commitment to review the MIFID II Ancillary Activity Test 
(under UK legislation) before the end of Q1 2023, by saying: 

• [the government] “Will bring forward secondary legislation in Q1 2023 to remove burdens for firms 
trading commodities derivatives as an ancillary activity, for example, when manufacturers seek to 
fix the future price of their purchases of specific raw materials.”. 

• The full speech can be found here. 

• This follows a temporary change issued by the FCA last year before the end of Q1 calculation 
deadline (see here). The consultation run as part of the Wholesale Market Review (see here) 
suggested moving the test to a qualitative one, in contrast to the updated quantitative tests now 
used in the EU (see here). 

Power to RepowerEU; It has been a week of late nights for those trying to finalise negotiations on large 
parts of the EU’s efforts to cut its carbon emissions and up its energy supply. In the early hours yesterday, 
lawmakers from the European parliament and Czech negotiators representing the member states agreed 
a provisional deal on a carbon border tax for the EU which, if implemented, would be a world first. 

• This morning, they clinched agreement in principle on RePowerEU, the legislation announced by 
the European Commission in May designed to wean the bloc off Russian hydrocarbons. The 
biggest fight was over financing an additional €20bn worth of grants needed for RePowerEU to 
hit the estimated €210bn worth of investment the commission reckons the bloc needs before 
2027 for the plan to work. 

• Member states, after a series of heated discussions in the early autumn, agreed that 75 per cent 
of the money could come from the Innovation Fund, which is targeted to investments in clean 
technologies, and 25 per cent could be found by selling more permits to companies to cover their 
emissions. 

• The European parliament, however, wanted all of the €20bn to come from the sale of emissions 
allowances, essentially allowing companies to pollute more for the next few years. It also insisted 
on 20 per cent of the fresh money to be made available immediately to member states “as pre-
financing”, said Siegfried Mureşan, the Romanian centre right MEP spearheading the 
negotiations. 

https://questions-statements.parliament.uk/written-statements/detail/2022-12-09/hcws425
https://energytradingregulation.com/2022/03/15/update-from-the-fca-on-ancillary-activity-test/
https://energytradingregulation.com/2021/07/02/uk-government-opens-consultation-on-mifid-ii/
https://energytradingregulation.com/2021/10/21/quick-fix-version-of-eu-mifid-ii-ancillary-activity-test-published-in-the-official-journal/
https://www.ft.com/content/51e6bd85-dbb2-4071-b635-8ab9bd2ab95b
https://ec.europa.eu/commission/presscorner/detail/en/IP_22_3131
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• Several EU countries were strongly opposed to messing around with the EU’s emissions trading 
system, even if they feel it is better than the commission’s original proposal which was to sell 
emissions permits from its reserve fund thereby allowing more pollution. 

• The two sides struck an early morning compromise: the Innovation Fund would provide 60 per 
cent and ETS allowances 40 per cent. The 20 per cent pre-funding was agreed. Countries can 
also transfer money from other EU budgets, such as cohesion funds, to spend on RePowerEU. 
“Member states will benefit from increased pre-financing to quickly implement reforms and 
investments,” said Mureşan. “We delivered on what we promised.” The provisional deal will need 
to be rubber stamped by member states and the full parliament. 

Traders Demand LME Hands Over Info On Nickel Crisis Motive; A U.S hedge fund and four other 
companies asked a London judge on Friday to order the London Metal Exchange to hand over information 
on the decision-making that led it to halt billions of dollars of nickel trades in March.  

Hedge funds tell court LME nickel crisis cost $95M A number of hedge funds told a London court that 
the suspension of nickel trading by the London Metal Exchange resulted in a combined $95 million in 
losses for the funds. The "effects of [LME's decisions] were to benefit certain participants, like short 
sellers," said the funds' lawyer Paul McGrath. BNN Bloomberg (Canada) 

• A group of hedge funds led by AQR Capital Management LLC said that they lost a combined $95 
million during a turbulent few days when the London Metal Exchange controversially canceled 
billions of dollars in nickel trades and suspended the market. The group of funds on Friday 
applied to force LME to hand over information relating to two key phone calls on March 8, the 
day that the trades were canceled. AQR Chief Investment Officer Clifford Asness has been 
among the most vocal critics of the LME's actions during the crisis, describing the events as "one 
of the worst things I've ever seen." /jlne.ws/3PDOYiz 

Membership Resignation: Arraco Global Markets Limited (In Administration); LME; 1. Notice is hereby 
given that The London Metal Exchange (LME) has approved the resignation of the following RIB Tier 2 
Member pursuant to Regulation 10.3(a) of Part 2 of the LME Rulebook: Arraco Global Markets Limited (In 
Administration) /jlne.ws/3vimcfa 

High Court tosses out case by LME traders for disclosures on nickel debacle; Hedge fund AQR and other 
market participants were seeking more information on exchange's decision to cancel trades; A London 
court has dismissed a case by hedge fund AQR Capital Management and other market participants 
against the London Metal Exchange, relieving the bourse from a request to disclose further information 
about its March decision to cancel billions dollars’ worth of nickel trades. /jlne.ws/3hLaq8L 

Brokerage Loses Appeal Over $283M Metal Fraud Pay-out; The Court of Appeal has dismissed efforts by 
a brokerage house to cut a $284 million pay out to ED&F Man over fake receipts for the purchase of nickel, 
rejecting arguments that the commodities trader had not lost out. Read full article »  

 

 

https://www.law360.co.uk/financial-services-uk/articles/1559055?nl_pk=e7f91e58-6b03-45d4-a605-3913c0743a93&utm_source=newsletter&utm_medium=email&utm_campaign=financial-services-uk&utm_content=2022-12-19&nlsidx=0&nlaidx=1
http://r.smartbrief.com/resp/pOkBBWmgBjDuxhcRCidWqYCicNWYlK?format=multipart
http://r.smartbrief.com/resp/pOkBBWmgBjDuxhcRCidWqYCicNWYlK?format=multipart
https://r20.rs6.net/tn.jsp?f=001s_Tzw9DFgTkPtZQ-TAuvpN5rL_IsN1I3E3YZlOwmKSzi4VcVdD2fzQmbDR6-ukMvmQymqLSWtT_sVVs1WeRxxevU3useEb_Wc2ezk1X1wbLiRJTJ2S3ik2w2s8stK7LBNd29jVaJM5NCNB3gndx9Rw==&c=jV1RHjU4_t8l6NNrdaRqbu9FdguvoXu_UYGKbYrTglfVMHtpuL9WGQ==&ch=bcic2Ge-shTtuvU5QMeCQQMA7KhzB_NBW6iKfnR62HyxPjfNUgC5uQ==
https://r20.rs6.net/tn.jsp?f=001PsrNi0dFEpUPuvt5T3mNlxQnN2XEpgjsKR_69-CrWH99oRpBE2WLiOHvNSSHImB3OaMfEXDMZ5fNErezfZZcYW7IDi0XkypVa9TetWcxTvSurIwRoXlPjV7exg-9mSjYku_FIrPTbQ1A9VjtWVRsEQ==&c=2kPIlB5wgTl-bDB4JER2hz4iSKitgOVJF7Rou4TsG5lnfFt_1nlDvA==&ch=7mDn3RbiM8-BxzWyeOm-XYVKKpMSAEnZzuYZr8wGPCPdtMjLxXiIBA==
https://r20.rs6.net/tn.jsp?f=0016y4cIEjO0a-cH7SpkBvPs_DkuHx3qsF09YLqacONskdBQSIfNz5cziRj6qgTrLZr4FRvCM9vstRnbZsp329exB8uklnDPae_AYPC_SVLD7fkJSU5OPY2k8-0rXQBOkdEBUVByyfl-6u0H57nR9qAvQ==&c=r_N9azkB0FfIP8ATFy71qAqzfvpReShbph8oXHGCX4eBSHL066X7Aw==&ch=tt7Y4jmHLwrSRCbi28smyUGDzz6M5pUmll5aGOH1vUfCIg3OaKmvDA==
https://www.law360.co.uk/financial-services-uk/articles/1560769?nl_pk=787184b3-575a-4227-bb37-2e5e6cdc063d&utm_source=newsletter&utm_medium=email&utm_campaign=financial-services-uk&utm_content=2022-12-23&nlsidx=0&nlaidx=0
https://www.law360.co.uk/financial-services-uk/articles/1560769?nl_pk=787184b3-575a-4227-bb37-2e5e6cdc063d&utm_source=newsletter&utm_medium=email&utm_campaign=financial-services-uk&utm_content=2022-12-23&read_more=1&nlsidx=0&nlaidx=0

